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!HOUSE BILL 10-1394 _

CONCERNING COMMERCIAL LIABILITY INSURANCE POLICIES ISSUED TO

CONSTRUCTION PROFESSIONALS.

Be it enacted by the General Assembly ofthe State ofColorado:

SECTION 1. Part 8 of article 20 of title 13, Colorado Revised Statutes, is
amended BY THE ADDITION OF A NEW SECTION to read:

13-20-808. Insurance policies issued to construction professionals. (I)
(a) THE GENERAL ASSEMBLY FINDS AND DETERMINES THAT:

(I) THE INTERPRETATION OF INSURANCE POLICIES ISSUED TO
CONSTRUCTION PROFESSIONALS IS OF VITAL IMPORTANCE TO THE ECO OMIC AND
SOCIAL WELFARE OF THE CITIZENS OF COLORADO AND IN FURTHERING THE

PURPOSES OF THIS PART 8.

(II) INSURANCE POLICIES ISSUED TO CONSTRUCTION PROFESSIONALS HAVE

BECOME INCREASINGLY COMPLEX, OFTEN CONTAJNI G MULTIPLE

Capita! letters indicate new material added 10 existing statutes; dashes through words indicate deletions
from existing statutes and such materialno( part ofact.
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LENGTHY ENDORSEMENTS AND EXCLUSIONS CONFLICTING WITH THE

REASONABLE EXPECTATIONS OF THE INSURED.

(ill) THE CORRECT INTERPRETATION OF COVERAGE FOR DAMAGES ARISING

OUT OF CONSTRUCTION DEFECTS IS IN THE BEST INTEREST OF INSURERS,

CONSTRUCTION PROFESSIONALS, AND PROPERTY OWNERS.

(b) THE GENERAL ASSEMBLY DECLARES THAT:

(I) THE POLICY OF COLORADO FAVORS THE INTERPRETATION OF INSURANCE

COVERAGE BROADLY FOR THE INSURED.

(II) THE LONG-STANDING AND CONTINUING POLICY OF COLORADO FAVORS

A BROAD [NTERPRETATION OF AN ~SURER'S DUTY TO DEFEND!rHEINSURE[).lJI·'l).E.R .

UABILITY INSURANCE POLICIES AND THAT THIS DUTY [S A FIRST-PARTY BENEFIT TO

AND CLAIM ON BEHALF OF THE INSURED.

(III) THE DECISION OF THE COLORADO COURT OF APPEALS IN !GENERAL

SECURITY INDEMNITY COMPANY OF ARIZONA V. MOUNTAIN STATES MUTUAL

CASUALTY COMPANY, 205 P.3d 529 (COLO. APP. 2009J...[)OESNOTPROPERLY ...

CONSIDER A CONSTRUCTION PROFESSIONAL'S REASONABLE EXPECTATION THAT AN
INSURER WOULD DEFEND THE CONSTRUCTION PROFESSIO AL AGAINST AN ACTION

OR NOTICE OF CLAIM CONTEMPLATED BY THIS PART 8.

(IV) FOR THE PURPOSES OF GUIDING PENDING AND FUTURE ACTIONS
INTERPRETING UABILITY INSURANCE POLICIES ISSUED TO CONSTRUCTION

PROFESSIONALS, WHAT HAS BEEN AND CONTINUES TO BE THE POLICY OF

COLORADO IS HEREBY CLARIFIED AND CONFIRMED IN THE INTERPRETATION OF
INSURANCE POLICIES THAT HAVE BEEN AND MAY BE ISSUED TO CONSTRUCTION

PROFESSIONALS.

(2) FOR THE PURPOSES OF THIS SECTION:

(a) "INSURANCE" HAS THE SAME MEANING AS SET FORTH IN SECTION 10-1­

102, C.R.S.

(b) "INSURER" HAS THE SAME MEANING AS SET FORTH IN SECTION 10-1-102,

C.R.S.

PAGE 2-HOUSE BILL 10-1394

Comment [MSOff'lCe2]: See Exhibit
2. Hecla MininG Co v New Hampshire
~ Co., 811 P.2d 1083 (Colo.
1991); Sa also Coller Corn v American
Empire Surplus L~!i InsuTBIlC« Co., 90

P.3d 814 (Colo. 20(4) (insurer's broad
duty to defend)

Comment [MSOffice3]: See Exhibit
3. GeDrn!! Security 'ndemnity Company
ofArizona v Moontain Stales MUIUaI
C!lSUalty Company 205 P.3d 529 and
HH..'vl:R 810g post on this case



(c) "INSURANCE POLICY" MEANS A CONTRACT OF INSURANCE.

(d) "LIABILITY INSURANCE POLICY" MEA S A CONTRACT OF INSURANCE
THAT COVERS OCCURRENCES OF DAMAGE OR INJURY DURING THE POLICY PERIOD
AND INSURES A CO STRUCTION PROFESSIONAL FOR LIABILITY ARISING FROM

CONSTRUCTION-RELATED WORK.

(3) IN INTERPRETING A LIABILITY INSURANCE POLICY ISSUED TO A

CONSTRUCTION PROFESSIONAL, A COURT SHALL PRESUME THAT THE WORK OF A

CONSTRUCTION PROFESSIONAL THAT RESULTS I PROPERTY DAMAGE, irNCLUDING

DAMAGE TO THE WORK ITSEL S)It.<:>T.':If:R...~().RJ(>.. I~ ..P.J-l.!-.C:C:II)f:NTU1'lL.E.S~J.H.E._
PROPERTY DAMAGE IS INTENDED AND EXPECTED BY THE INSURED. NOTHING I

THIS SUBSECTION (3):

(a) REQUIRES COVERAGE FOR DAMAGE TO AN INSURED'S OWN WORK

UNLESS OTHERWISE PROVIDED IN THE INSURANCE POLICY; OR

(b) CREATES INSURANCE COVERAGE TIlAT IS 'OT INCLUDED IN THE

INSURANCE POLICY

(4) (a) UPON A FINDING OF AMBIGUITY IN AN INSURANCE POLICY, A COURT

MAY CONSIDER A CONSTRUCTION PROFESSIONAL'S OBJECTIVE, REASONABLE
EXPECTATIONS IN THE INTERPRETATION OF AN INSURANCE POLICY ISSUED TO A

CONSTRUCTION PROFESSIONAL.

(b) IN CONSTRUING AN INSURANCE POLICY TO MEET A CONSTRUCTION

PROFESSIONAL'S OBJECTIVE, REASONABLE EXPECTATIONS, THE COURT MAY

CONSIDER THE FOLLOWING:

(D THE OBJECT SOUGHT TO BE OBTAINED BY THE CONSTRUCTION

PROFESSIONAL IN THE PURCHASE OF THE INSURANCE POLICY; AND

(II) WHETHER A CONSTRUCTION DEFECT HAS RESULTED, DIRECTLY OR

INDIRECTLY, IN BODILY I JURY, PROPERTY DAMAGE, OR LOSS OF THE USE OF

PROPERTY.

(c) IN CONSTRUING AN INSURANCE POLICY TO MEET A CO STRUCTIO

PROFESSIO AL'S OBJECTIVE, REASONABLE EXPECTATIONS, A COURT MAY
CO SIDER A D GIVE WEIGHT TO WRITING CO, CERNING THE INSURANCE
POLICY PROVlSIO IN DISPUTE TIlAT IS NOT PROTECTED FROM DlSCLOSURE;tlX .
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THE ATTORNEY-CLIENT PRIVILEGE, WORK-PRODUCT PRIVILEGE, OR ARTICLE 72 OF

TITLE 24, C.R.S., AND THAT IS GENERATED, APPROVED, ADOPTED, OR RELIED ON

BY THE INSURER OR ITS PARENT OR SUBSIDIARY COMPANY; OR AN INSURANCE

RATING OR POLICY DRAFTING ORGANIZATION, SUCH AS THE I SURANCE SERVICES

OFFICE, I c., OR ITS PREDECESSOR OR SUCCESSOR ORGANIZATIO ; EXCEPT THAT

SUCH WRITING SHALL NOT BE USED TO RESTRICT, LIMIT, EXCLUDE, OR CO DITION

COVERAGE OR THE INSURER'S OBLIGATION BEYOND THAT WHICH IS REASONABLY

INFERRED FROM THE WORDS USED IN THE INSURANCE POLICY.

~5) IF SURANCE POLICY PROVISIO THAT APPEARS TO GRANT OR
RESTORE COVERAGE CONFLICTS WITH A I SURANCE POLICY PROVISION THAT

APPEARS TO EXCLUDE OR LIMIT COVERAGE, THE COURT SHALL CO STRUE THE
INSURANCE POLICY TO FAVOR COVERAGE IF REASONABLY AND OBJECTIVELY

POSSIBLE

(6) IF AN INSURER DISCLAIMS OR LIMITS COVERAGE UNDER A LIABILITY

INSURANCE POLICY ISSUED TO A CONSTRUCTION PROFESSIONAL, THE INSURER
SHALL BEAR THE BURDEN OF PROVING BY A PREPONDERANCE OF THE EVIDENCE

THAT:

(a) ANY POLICY'S LIMITATION, EXCLUSION, OR CONDITION IN THE

INSURANCE POLICY BARS OR LIMITS COVERAGE FOR THE INSURED'S LEGAL

LIABILITY IN AN ACTION OR NOTICE OF CLAIM MADE PURSUANT TO SECTION 13-20­

803.5 CONCERNING A CONSTRUCTION DEFECT; AND

(b) ANY EXCEPTION TO THE LIMITATION, EXCLUSION, OR CONDITION IN THE

INSURANCE POLICY DOES NOT RESTORE COVERAGE UNDER THE POLICY.

(7) (a) AN INSURER'S DUTY TO DEFEND A CONSTRUCTION PROFESSIONAL OR
OTHER INSURED UNDER A LIABILITY INSURANCE POLICY ISSUED TO A
CONSTRUCTION PROFESSIONAL SHALL BE TRIGGERED BY A POTENTIALLY COVERED

LIABILITY DESCRIBED IN:

(I) A OTICE OF CLAIM MADE PURSUANT TO SECTIO 13-20-803.5;
OR

(II) A COMPLAINT, CROSS-cLAlM, COUNTERCLAIM, OR THIRD-PARTY CLAIM
FILED IN AN ACTION AGAI ST THE CONSTRUCTION PROFESSIONAL CONCERNING A

CONSTRUCTION DEFECT.
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Kb) (I) AN I SURER SHALL DEFEND A CO, STRUCTION PROFESSIO AL WHO

HAS RECEIVED A NOTICE OF CLAIM MADE PURSUANT TO SECTION 13-20-803.5
REGARDLESS OF WHETHER ANOTHER INSURER MAY ALSO OWE THE I SURED A
DUTY TO DEFEND THE 'OTICE OF CLAIM UNLESS AUTHORIZED BY LAW. IN

DEFENDI G THE CLAIM, THE INSURER SHALL: __ __ __ _ j~;';:~~l: s.. E"'bU I
(A) REASONABLY INVESTIGATE THE CLAJM; AND

(B) REASONABLY COOPERATE WITH THE INSURED IN THE OTICE OF

CLAIMS PROCESS.

(II) THIS PARAGRAPH (b) DOES 'OT REQUIRE THE INSURER TO RETAIN
LEGALCO SEL FOR THE INSURED OR TO PAY ANY SUMS TOWARD SETTLEMENT OF
THE NOTICE OF CLAIM THAT ARE OT COVERED BY THE INSURANCE POLICY.

(III) AN INSURER SHALL 'OT WITHDRAW ITS DEFE SE OF AN INSURED
CONSTRUCTIO PROFESSIO AL OR COMME CE A ACTION SEEKING
REIMBURSEMENT FROM AN INSURED FOR EXPE 'DED DEFENSE COST UNLESS
AUTHORIZED BY LAW AND UNLESS THE INSURER HAS RESERVED SUCH RIGHT I
WRITI G WHEN ACCEPTING OR ASSUMING THE DEFE SE OBLIGATION ," Comment [MSOfftce9]: Reservation

of rights lener consideration

~ECTION ~:).aJt.J.()LaJticl.e.~ ..0.f.titl.eJ9,..c:()I()ra.~0~evised.Stat.ut.es,is .......
amended BY THE ADDITION OF A NEW SECTION to read:

10-4-110.4. Exclusion - claims involving loss in progress not known to

insured. (I) A PROVISION IN A LIABILITY INSURANCE POLICY ISSUED TO A
CONSTRUCTION PROFESSIONAL EXCLUDING OR LIMITING COVERAGE FOR ONE OR
MORE CLAJMS ARISING FROM BODILY INJURY, PROPERTY DAMAGE, ADVERTISING

INJURY, OR PERSONAL INJURY THAT OCCURS BEFORE THE POLICY'S INCEPTION

DATE AND THAT CONTINUES, WORSENS, OR PROGRESSES WHEN THE POLICY IS IN
EFFECT IS VOID AND UNENFORCEABLE IF THE EXCLUSIO OR LIMITATION APPLIES
TO AN INJURY OR DAMAGE THAT WAS UNKNOWN TO THE INSURED AT THE POLICY'S

I CEPTION DATE.

(2) ANY PROVISION IN AN INSURANCE POLICY ISSUED IN VIOLATION OF THIS

SECTION IS VOID AND UNENFORCEABLE AS AGAJNST PUBLIC POLICY.
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A COURT SHALL CONSTRUE AN fNSURANCE POLICY CONTAfNfNG A PROVISION THAT
IS UNENFORCEABLE UNDER THIS SECTION AS IF THE PROVISION WAS NOT A PART OF

THE POLICY WHEN THE POLICY WAS ISSUED.

(3) THIS SECTION APPLIES ONLY TO AN INSURANCE POLICY THAT COVERS
OCCURRENCES OF DAMAGE OR fNJURY DURI 'G THE POLICY PERlOD AND THAT
INSURES A CONSTRUCTION PROFESSIONAL FOR LIABILITY ARlSfNG FROM

CONSTRUCTIO -RELATED WORK.

SECTION 3. Applicability. This act applies to all insurance policies
currently in existence or issued on or after the effective date of this act.

SECTION 4. Safety clause. The general assembly hereby finds,
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determines, and declares that this act is necessary for the immediate
preservation of the public peace, health, and safety.

Terrance D. Carroll
SPEAKER OF THE HOUSE
OF REPRESENTATIVES

Marilyn Eddins
CHIEF CLERK OF THE HOUSE
OF REPRESENTATIVES

Brandon C. Shaffer
PRESIDENT OF
THE SENATE

Karen Goldman
SECRETARY OF
THE SENATE

APPROVED _

Bill Ritter, Ir.
GOVERNOR OF THE STATE OF COLORADO
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HB-1394 - Myth vs. Reality

Mvth - The bill allows the "stacking" of insurance policies.

Reality - Under HB-1394, insurance companies will not be able to exclude coverage for
damages that the builder did not know about but became apparent during the policy's
tenn. HB-1394 DOES NOT change the current ability of insurance companies to exclude
damages that a builder knew existed in subsequent insurance policies to cover
construction defects. The Bill also does not affect existing Colorado law requiring
equitably pro-rating on a percentage basis an insured loss among various insurers on the
risk when property damage occurs over several policy periods. In other words, the "years
on the risk" percentage formula that insurers have relied on when dividing up a covered
loss among themselves remains unaffected.

• Builders obtain and pay for policies on a yearly basis.
• Each policy is responsible only for damage that occurs within that policy period.
• Unlike a car accident where all of the damage occurs at once, damage to a

building can progress - for example from a roof leak, to the roof leak rotting the
support beams, to a roof leak causing rot to roof beams that then collapse.

• Under such circumstances, the builder's policies cover the damage that occurs
within the policy period, not the entire damage. So the insurer who insured
during the year when the roof leak began only pays for that damage, the insurer
provided coverage for the year in which the rot occurred pays only for that
damage, and the insurer that provided the coverage for the year of the collapse
pays only for that damage.

• That is NOT stacking, that is giving the builder what it paid for when it bought
the policies.

Myth - The bill will turn commercial general liability insurance policies into
performance bonds.

Reality - Wrong. The Bill is limited simply to reaffirming the insurance industry's
admitted intent, as expressed in their own interpretive and marketing materials going
back to 1986, that their liability policies cover property damage resulting from the
insured's negligence. In no way does the Bill require a liability insurer: (a) to pay to
remedy defective work that does not cause property damage; (b) to pay for the
completion ofunfinished or non-conforming work; (c) to pay delay damages or (d) to pay
for punchlist or warranty repairs. This is what the insurance industry has said in the
past about the coverage afforded by the liability policies that are the subject of the
measure:

• Insurance Services Organization (ISO) is the insurance industry trade group that
creates the industry's standardized policies and underwriting guidelines pursuant
to a federal anti-trust exemption. ISO Circular, Commercial General Liability
Program Instructions Pamphlet (1986): "... covers damages caused by faulty



workmanship to other parts of work in progress; and damage to, or caused by, a
subcontractor's work after the insured's operations are completed."

• Fire, Casualty and Surety Bulletins (FC&S) are published by the National
Underwriter. an insurance industry trade and publication group. FC&]) Bulletin:
Public Liability, Aa 16-17 (1993): "Example: An insured general contractor
builds an apartment house with many subcontractors' services. After construction
is complete a defect in the building's wiring, which wiring was installed by a
subcontractor, causes the building, including the work of the general contractor
and other subcontractors, to sustain substantial fire damage. The insured is sued
by the building owner. Result: Although the insured's policy excludes damage to
"your work" arising out of it or any part of it, the second part of the exclusion
makes it clear that the exclusion does not apply to the claim."

• Fe&]) Bulletin: Public Liability, M.1O-3 (February, 2002): "Example: Stucco
work peels and chips, but which work was performed by the insured's
subcontractor. Result: "The insured may have hired the subcontractor and may
be ultimately held legally responsible for the subcontractor's work, but when it
comes to the your work exclusion, the CGL form considers the insured and the
subcontractor as two separate entities. The insured will not be penalized for the
faulty work."

Myth - The bill voids existing contracts.

Reality - As with any other law, the bill's procedural aspects regarding what type of
evidence that may be considered by a court in resolving a dispute as to what a
complicated insurance contract means are effective immediately; however, any other
aspect of the bill that some are arguing would unconstitutionally rewrite an existing
contract would be ineffective to do so.

Myth - The bill voids "Montrose exclusions."

Reality - Wrong. HB-1394 expressly allows "Montrose exclusions" as the insurance
industry originally adopted them following the Montrose decision in California, which
exclusion bars coverage for lawsuits and claims that the insured is aware of before his
insurance policy issues. However, the bill limits recent and unfair changes to this
exclusion which disregard whether the insured has any knowledge of such lawsuits or
claims before purchasing his policy and, instead, exclude coverage for losses of which
the insured was completely unaware. These more recent, unfair provisions, when
combined with Colorado's pro rata rule which limits each insurer's liability only to that
percentage of the property damage which occurs during its particular policy, was
allowing insurers to keep the insured's multiple premiums while simultaneously
"squeezing" all of the insurance liability under a single policy, leaving the construction
professional completely uninsured for its liability for property damage occurring
afterwards.

• Example: By coupling its Montrose prOVlSlons with Colorado's insurance
apportionment rule, insurers, whose policies defined a covered "occurrence" as



including property damage resulting from "continuous or repeated exposure to
substantially the same general harmful conditions," were arguing that, in the event
of the insured's liability for $100,000 in damages for long-term, progressive
property damage spanning three policy years, the Montrose provision barred
coverage during the last two years while Colorado's apportionment rule only
allowed allocation of one-third of the damages ($33,333) to the first policy year.
Thus, the insured is left on the hook for $66,667 of the $100,000 loss even though
the insured had no idea of the loss and potential liability until long after it paid its
premiums for all three insurance policies.
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Westlaw.
Page I

811 P.2d 1083,33 ERC 1340
(Cite as: 811 P.2d 1083)

ill Insurance 217 ~2911
Supreme Court of Colorado,

En Banc.

HECLA MINING COMPANY, a Delaware corpora­
tiOD, Petitioner,

v.
NEW HAMPSHIRE INSURANCE COMPANY and

Industrial Indemnity Company, Respondents.
No. 89SC646.

May 13, 1991.
Rehearing Denied June 10, 1991.

Two cases were consolidated sua sponte by the court
considering the duty of insurers to defend against and
provide indemnification for claims of environmental
damage against insured that conducted mining opera­
tions. The District Court of the County of Denver,
Warren O. Martin, J., granted summary judgment for
insured, and insurers appealed. The Court of Appeals,
791 P.2d 1154, affirmed in part, reversed in part, and
remanded in part. After grant of certiorari, the Su­
preme Court, Erickson, J., held that: (I) comprehen­
sive general liability policies' definition of occurrence
as accident that was neither expected nor intended
from standpoint of insured would be read to exclude
only damages that insured knew would flow directly
and immediately from its intentional act; (2) envi­
ronmental damage allegedly resulting from insured's
mining operations would be deemed "occurrence"
under terms of comprehensive general liability poli­
cies for purposes of determining insurers' duty to
defend; (3) term "sudden," in context of pollution
exclusion in comprehensive general liability policies
excluding coverage of pollutant discharges unless
discharge is "sudden" and accidental would be con­
strued to mean unexpected and unintended; and (4)
insurers had duty to defend insured.

Reversed and remanded with directions.

Mullarkey. J., flled dissenting opinion in which Ro­
vira, C.J., and Kirshbaum, 1., joined.

West Headnotes

217 Insurance
217XXIII Duty to Defend

217k2911 k. In General; Nature and Source of
Duty. Most Cited Cases

(Formerly 217k514.9(1»
Duty to defend and duty to indemnify are separate
and distinct.

ill Insurance 217 €;:;>2275

217 Insurance
217)CVII Coverage--Liability Insurance

217XVII(A) In General
217k2273 Risks and Losses

217k2275 k. Accident, Occurrence or
Event. Most Cited Cases

(Formerly 217k434(1))
Colorado Mined Land Reclamation Act did not pro­
vide notice to mine operators that mining could cause
environmental damage, so as to preclude finding that
pollution damage caused from mining operations was
not unexpected so was not an occurrence covered by
insured's comprehensive general liability policies; the
Act proclaimed that mining was necessary and proper
activity that should be promoted by state of Colorado
and stated that both extraction of minerals and recla­
mation of land were compatible. West's C.R.S.A. §§
34-32-101 et seq., 34-32-102.

ill Insurance 217 e::::;2275

217 Insurance
217XVII Coverage--Liability Insurance

217XVIIIA) In General
217k2273 Risks and Losses

217k2275 k. Accident, Occurrence or
Event. Most Cited Cases

(Formerly 217k434(1))
Comprehensive general liability policies' definition of
occurrence as accident that was neither expected nor
intended by standpoint of insured would be read to
exclude only damages that insured knew would flow
directly and immediately from its intentional act.

© 20 IaThomson Reuters. No Claim to Orig. US Gov. Works.
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811 P.2d 1083,33 ERC 1340
(Cite as: 811 P.2d 1083)

111 Insurance 217 <£=2275

217 Insurance
217XVTI Coverage--Liability Insurance

217XVTICAl In General
217k2273 Risks and Losses

217k2275 k. Accident, Occurrence or
Event. Most Cited Cases

(Formerly 217k434(1))
Environmental damage allegedly resulting from in­
sured's mining operations would be deemed "occur­
rence" under terms ofcomprehensive general liability
policies for purposes of determining insurers' duty to
defend, where complaint under CERCLA contained
claims asserting strict liability, third-party complaint
against insured did not allege that insured expected or
intended environmental damage to result from its
mining operations, and no proof was presented that
damage caused by insured was expected or intended.
Comprehensive Environmental Response, Compen­
sation, and Liability Act of 1980, §§ 101, 107, 42
U.S.C.A. §§ 9601, 9607.

ill Insurance 217 <£=2939

217 Insurance
217XXIII Duty to Defend

217k2936 Evidence
217k2939 k. Burden of Proof. Most Cited

Cases
(Formerly 217k514.21(1))

Insurer seeking to avoid its duty to defend insured
bears heavy burden.

IQl Insurance 217 <£=2914

217 Insurance
217XXIII Duty to Defend

217k2912 Determination of Duty
217k2914 k. Pleadings. Most Cited Cases

(Formerly 217k514.10(l))
Insurer's duty to defend arises when underlying com­
plaint against insurer alleges any facts that might fall
within coverage of policy.

ill Insurance 217 <£=2914

217 Insurance
217XXIII Duty to Defend

217k2912 Determination of Duty

217k2914 k. Pleadings. Most Cited Cases
(Formerly 217k514.10(l))

Obligation of insurer to defend arises from allega­
tions in complaint which if sustained would impose
liability covered by policy.

ill Insurance 217 <£=2120

217 Insurance
217X'1 Coverage--in General

217k2120 k. Questions of Law or Fact. Most
Cited Cases

(Formerly 217k437.2(1))
Whether coverage is ultimately available under in­
surance contract is question of fact to be decided by
trier of fact.

ill Insurance 217 <£=2927

217 Insurance
217XXIII Duty to Defend

217k2925 Fulfillment of Duty and Conduct of
Defense

217k2927 k. Insurer's Options in General.
Most Cited Cases

(Formerly 217k514.9(1), 217k514.8)
Appropriate course of action for insurer that believes
it is under no obligation to defend is to provide de­
fense to insured under reservation of its rights to seek
reimbursement should facts at trial prove that inci­
dent resulting in liability was not covered by policy
or to file declaratory judgment action after underlying
case has been adjudicated.

J.!QJ. Insurance 217 <£=1823

217 Insurance
217Xm Contracts and Policies

217XIII(Gl Rules of Construction
217kl823 k. Exceptions, Exclusions or

Limitations. Most Cited Cases
(Formerly 217kI46.5(4))

To avoid policy coverage, policy must establish that
exemption claim applies in particular case, and that
exclusions are not subject to any other reasonable
interpretations.

1lll Insurance 217 <£=2913

217 Insurance

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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811 P.2d 1083, 33 ERC 1340
(Cite as: 811 P.2d 1083)

217XXIII Duty to Defend
217k2912 Determination of Duty

217k29 (3 k. In General; Standard. Most
Cited Cases

(Formerly 2171<514.9(1))
Insurer has duty to defend unless insurer can estah­
lish that allegations in complaint are solely and en­
tirely within exclusions in policy.

1lll Insurance 217 <£=2913

217 Insurance
217XXIl1 Duty to Defend

217k2912 Determination of Duty
217k2913 k. In General; Standard. Most

Cited Cases
(Formerly 2171<514.9(1))

Insurer is not excused from duty to defend insured
unless there is no factual or legal basis on which in­
surer might eventually be held liable to indemnify
insured.

1lll Insurance 217 <£=1832(1)

217 Insurance
217XIll Contracts and Policies

2I7XIllIG) Rules of Construction
217k1830 Favoring Insureds or Beneficiar­

ies; Disfavoring Insurers
217k1832 Ambiguity, Uncertainty or

Conflict
217k1832(l) k. In General. Most

Cited Cases
(Formerly 217kI46.7(l))

Ambiguous language in insurance policy must be
construed in favor of insured and against insurer who
drafted policy.

1!1l Insurance 217 <£=1808

217 Insurance
217XIll Contracts and Policies

217XIII(G) Rules of Construction
217kl808 k. Ambiguity in General. Most

Cited Cases
(Formerly 217k146.1 (2))

Terms used in insurance contract are ambiguous
when they are susceptible to more than one reason­
able interpretation.

@ Contracts 95 <£=152

95 Contracts
95II Construction and Operation

95II(A) General Rules of Construction
95k151 Language oflnstrurnent

95k152 k. In General. Most Cited Cases
When determining plain and ordinary meaning of
words, definitions in recognized dictionary may be
considered.

1!Ql Insurance 217 <£=2278(17)

217 Insurance
217XVII Coverage--Liability Insurance

217XVII(A) In General
217k2273 Risks and Losses

217k2278 Common Exclusions
217k22780 7) k. Pollution. Most

Cited Cases
(Formerly 2I7k434(1))

Term "sudden," in context of pollution exclusion in
comprehensive general liability policies excluding
coverage of pollutant discharges unless discharge is
"sudden" and accidental, would be construed to mean
unexpected and unintended.

I!1l Insurance 217 <£=2278(17)

217 Insurance
217XVII Coverage--Liability Insurance

217XVIIIA) In General
217k2273 Risks and Losses

217k2278 Common Exclusions
217k22780 7) k. Pollution. Most

Cited Cases
(Formerly 2I7k514.10(2))

Insurers which had issued comprehensive general
liability policies to insured that conducted mining
operations had duty to defend insured in CERCLA
suit in which third-party action was brought against
insured where neither CERCLA complaint nor third­
party complaint alleged that insured expected or in­
tended discharge of pollutants as result of its mining
operations, and the policies extended coverage to
sudden and accidental occurrence involving dis­
charge of pollutants. Comprehensive Environmental
Response, Compensation, and Liability Act of 1980,
§§ 101, 107, 42 U.S.C.A. §§ 9601, 9607.
*1084 Kelly, Haglund, Garnsey & Kahn, Edwin S.
Kahn, Denver, Williams, Trine, Greenstein & Griffin,
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P.C., Jean E. Dubofskv. Boulder, for petitioner.

Crane & Leake, P.C., Robert E. Crane, James E. Ca­
sey, Durango, Buchalter, Nemer, Fields & Younger,
Victor C. Rabinowitz, Los Angeles, Cal., for respon­
dent N.H. Ins. Co.

Rothgerber, Appel, Powers & Johnson, Charles
Goldberg, Frederick J. Baumann, Mark Spitalnick,
JoAnn L. Vogt, Gregory A. Vall in, Denver, for re­
spondent Indus. Indem. Co.

Denis H. Mark, and Berkowitz, Brady & Backus,
William J. Brady. Denver, for amicus curiae Colo.
Trial Lawyer's Ass'n.

Popham, Haik, Schnobrich & Kaufman, Ltd., Gary E.
Parish, Wiley Y. Daniel, Denver,*108S Popham,
Haik, Schnobrich & Kaufman, Ltd., John E. Heintz,
Lisa I. Latorre, Washington, D.C., for amici curiae
American Min. Congress, Colo. Min. Assoc., New­
mont Min. Corp., Idarado Min. Co., Homestake Min.
Co. and Cyprus Minerals Co.

Gale A. Norton, Atty. Gen., Raymond T. Slaughter,
Chief Deputy Atty. Gen., Timothy M. Tvmkovich,
Sol. Gen., Jacqueline H. Berardini, Deputy Atty.
Gen., James D. Ellman, First Asst. Atty. Gen., Mary
Capdeville, Asst. Atty. Gen., Denver, for amicus cu­
riae State of Colo.

Bradley, Campbell, Carney & Madsen, John R.
Jacus, Golden, for amicus curiae The Lowry Coali­
tion.

Geoffrey T. Wilson, Denver, Anderson Kill Olick &
Oshinsky, P.C., Eugene R. Anderson, Geri L.
Weiseman, New York City, for amicus curiae Colo.
Mun. League.

White & Steele, P.C., Frederick W. Klann, Denver,
for amicus curiae Ins. Environmental Litigation
Ass'n.

Justice ERICKSON delivered the Opinion of the
Court.

We granted certiorari to review New Hampshire In­
surance Co. v. Hecla Mining Co.. 791 P.2d 1154
fColo.App.19891, which held that a comprehensive

general liability insurance policy did not require an
insurer to defend an action for damages for pollution
resulting from the insured's mining activities. We
reverse and remand with directions.

In 1983, the state of Colorado (state) filed suit in fed­
eral district court under the Comprehensive Envi­
ronmental Response, Compensation and Liability Act
of 1980 (CERCLA), 42 U.S.c. §§ 9601, 9607 0983
& 1990 Supp.), against Asarco, Inc., Resurrection
Mining Company, and the Res-Asarco Joint Venture.
FNI The state alleged that the defendants were jointly
and severally liable under the strict liability provi­
sions of CERCLA, and under common-law negli­
gence theories, for the cleanup costs and other dam­
ages resulting from the discharge of heavy metals and
other contaminants into California Gulch from the
Yak Tunnel.FN2 The state filed an amended complaint
in April 1985, seeking compensation for the cleanup
costs for the entire California Gulch drainage basin
system.

FNI. CERCLA creates statutory liability for
present and former owners of hazardous
waste disposal sites, transporters of hazard­
ous wastes, and those who arrange for the
transport and disposal of hazardous waste.
42 U.S.C. § 9607. Under CERCLA, any
party with an ownership interest in the site
responsible for the release of contaminants
can be held strictly liable regardless of fault
or intent. ld. The liability under CERCLA is
joint and several, regardless of each party's
degree of fault or responsibility for the crea­
tion of the hazardous condition. ld.

FN2. The Yak Tunnel is not far from Lead­
ville, and was developed between 1895 and
1923. The tunnel extends four and one-half
miles under Iron Hill and Breece Hill in up­
per California Gulch, and was desigued as a
portal for the transportation of ore out of ad­
jacent mines and to allow for drainage of the
mine shafts into the California Gulch.

The state's CERCLA complaint was initiated after
employees of Asarco caused a surge of yellow sedi­
mentary sludge to emit from the Yak Tunnel when
shoring timbers and accumulated debris were re­
moved that had impounded the contaminated wa­
ter.1'lli The yellow sedimentary sludge emitted from
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the Yak Tunnel was a limonitic precipitate, formed
by ferric hydroxide and a variety of ferric sulfates,
that accumulated on the bottom of the drainage tun­
nel. The surge of contaminated water turned a
twenty-mile stretch of the Arkansas River orange.

FN3. A "surge" is a sudden release of water
that has been impounded in a mine tunnel. A
surge is of short duration and generally pro­
duces a high flow of water. When a tunnel is
properly maintained as part of the ongoing
mining operations, surges do not occur, al­
though once maintenance stops, roof rock
and timbers collapse, creating debris barri­
ers, impounding water that has seeped into
the tunnel. When the hydraulic pressure be­
comes high enough, the impounded water
hursts the debris barrier and a surge results.
Flow rates and volumes of a surge are un­
predictable.

In January 1985, Resurrection, Asarco, and Res­
Asarco Joint Venture filed a third-party complaint
against Hecla Mining Company.ll!1 The complaint
against Hecla seeks *1086 contribution for alleged
discharges into the Yak Tunnel that occurred from
1938 to 1953 when Hecla was a shareholder and had
a one-third ownership interest in the Resurrection
Mining Company. The Resurrection Mining Com­
pany mined gold, silver, and lead ore at the Resurrec­
tion mine. Two of Resurrection's mine shafts connect
with and drain into the Yak Tunnel. From 1981 to
1985, Hecla also held a lease interest in a mill and
several tailings impoundments located in the lower
California Gulch.

FN4. Third-party complaints were also filed
against over 200 other companies and indi­
viduals.

Industrial Indemnity Company provided a series of
comprehensive general liability (CGL) insurance
policies covering Hecla from January I, 1974,
through January I, 1982. New Hampshire Insurance
Company provided a series of one year CGL insur­
ance policies for Hecla from January I, 1980,
through January I, 1985. Hecla requested that both
Industrial and New Hampshire provide a defense
against the joint venture's third-party complaint. In­
dustrial denied coverage and filed a declaratory
judgment action in Denver District Court to obtain a

judicial determination of whether it had a duty to
defend the third-party claim, and whether it had a
duty to indemnify Hecla for any liability resulting
from the lawsuit. C.R.C.P. 57; § 13-51-101, 6A
C.R.S. (1987). New Hampshire originally agreed to
defend Hecla, subject to a reservation of its right to
deny coverage. New Hampshire later denied cover­
age and intervened in the declaratory judgment action
brought by Industrial.

ill The district court entered summary judgment in
favor of Hecla, finding that Industrial and New
Hampshire had a duty to defend Hecla in the CER­
CLA action, and that the issue of the duty to indem­
nify was not ripe for resolution. The court of appeals
reversed the district court, holding that Hecla knew or
should have known of a substantial probability that
its mining activities would result in environmental
damage, and therefore the resulting damage was not
an unexpected and unintended occurrence and was
thus outside the scope of Hecla's coverage. The court
of appeals concluded that neither Industrial, nor New
Hampshire, had a duty to defend or to indemnify He­
cla for liability resulting from pollution generated by
its mining activities. We hold that under the terms of
Hecla's CGL policies, both Industrial and New
Hampshire have a duty to defend Hecla against the
state's CERCLA action. The issue of Industrial's or
New Hampshire's duty to indemnify Hecla can only
be determined after liability of Hecla has been deter­
mined, and is therefore not ripe for resolution at Ibis
stage of the proceedings.!M

FN5. The duty to defend and the duty to in­
demnify are separate and distinct. Q1:LQ[
Johnstown v. Bankers Standard Ins. Co.,
877 F.2d 1146, 1148 C2d Cir.1989). Any de­
termination of whether Industrial or New
Hampshire have a duty to indemnify Hecla
is premature, and should not be made until
the underlying claims are resolved. Id. at
1153.

I

The CGL insurance policies issued to Hecla by In­
dustrial and New Hampshire limit defense and liabil­
ity coverage to property damage caused by an occur­
rence. The word "occurrence" is defmed in Hecla's
policies as:
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an accident, including continuous or repeated ex­
posure to conditions, which result in bodily injury
or property damage, neither expected nor intended
from the standpoint of the insured.

See Fire Casualty & Surety Bulletin, Aat-l (1986)
(commenting on CGL coverage forms and interpreta­
tions of occurrence and claims-made trigger provi­
sions). Hecla's policies also contain exclusions that
limit the scope of coverage as defmed in the insuring
agreement. The pertinent exclusion at issue here is:

This insurance does not apply ... to bodily injury or
property damage arising out of the discharge, dis­
persal, release or escape of smoke, vapors, soot,
fumes, acids, alkalis, toxic chemicals, liquids or
gases, waste materials or other irritants, contami­
nants, pollutants into or upon land, the atmosphere
or any water course or body of water; but this ex­
clusion does not apply if such discharge, *1087
dispersal, release or escape is sudden and acciden­
tal ....

(Emphasis added.) This CGL policy provides defense
and liability coverage for damage that results from an
unexpected and unintended occurrence, not including
damage caused by the discharge of pollution, unless
that discharge is sudden and accidental.~

FN6. Following the widespread prosecution
of CERCLA actions, the standard CGL pol­
icy was amended and now provides:

2. Exclusions.

This insurance does not apply to:

f.(1) ''Bodily injury" or "property dam­
age" arising out of the actual, alleged or
threatened discharge, dispersal, seepage,
migration, release or escape of pollutants:

(a) At or from any premises, site or loca­
tion which is or was at any time owned or
occupied by, or rented or loaned to, any
insured;

(b) At or from any premises, site or loca­
tion which is or was at any time used by

or for any insured or others for the han­
dling, storage, disposal, processing or
treatment of waste;

(c) Which are or were at any time trans­
ported, handled, stored, treated, disposed
of, or processed as waste by or for any in­
sured or any person or organization for
whom you may be legally responsible; or

(d) At or from any premises, site or loca­
tion on which any insured or any contrac­
tors or subcontractors working directly or
indirectly on any insured's behalf are per­
forming operations:

(i) if the pollutants are brougbt on or to
the premises, site or location in connec­
tion with such operations by such insured,
contractor or subcontractor; or

(li) if the operations are to test for, moni­
tOT, clean up, remove, contain, treat, de­
toxify or neutralize, or in any way respond
to, or assess the effects of pollutants.

Subparagraphs (a) and (d)(i) do not apply
to ''bodily injury" or "property damage"
arising out of heat, smoke or fumes from a
hostile fire.

As used in this exclusion, a hostile fire
means one which becomes uncontrollable
or breaks out from where it was intended
to be.

(2) Any loss, cost or expense arising out
of any:

(a) Request, demand or order that any in­
sured or others test for, monitor, clean up,
remove, contain, treat, detoxify or neutral­
ize, or any way respond to, or assess the
effects of pollutants; or

(b) Claim or suit by or on behalf of a gov­
ernmental authority for damages because
of testing for, monitoring, cleaning up,
removing, containing, treating, detoxify­
ing or neutralizing, or in any way re-
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sponding to, or assessing the effects of
pollutants.

Pollutaots means any solid, liquid, gase­
OllS or thermal irritant or contaminant, in­
cluding smoke, vapor, soot, fumes, acids,
alkalis, chemicals and waste. Waste in­
cludes materials to be recycled, recondi­
tioned or reclaimed.

Fire Casualty & Surety Bulletin, F-I, -2
(November 1990).

Hecla contends that the discharge of heavy metals
into California Gulch was neither an expected, nor
intended, consequence of its mining activity, and that
although the discharge of heavy metals constitutes
pollution, the discharge was sudden aod accidental.
Hecla therefore contends that both Industrial aod
New Hampshire are liable for defense aod indemnifi­
cation costs associated with the state's CERCLA ac­
tion.

Industrial aod New Hampshire both contend that the
contamination of California Gulch was reasonably
foreseeable aod thus was expected aod not an occur­
rence under the terms of Hecla's policies. Industrial
aod New Hampshire argue that even if this court de­
termines that the damage was unexpected aod unin­
tended, the discharge of pollution was not sudden aod
accidental aod is therefore not covered under the
CGL insurance policies.

A

ill The court of appeals concluded that the damage
caused by Hecla's mining operations was not unex­
pected, and therefore was not an occurrence covered
by Hecla's insurance policies. The court of appeals
reasons were that:

The results of one's intentional acts cannot be
unexpected if they are the ordinary consequences
of those acts.

Here, Hecla knew or should have known of a
substantial probability that its mining activities
would result in environmental damage. The Colo­
rado Mined Laod Reclamation Act, § 34-32-101,
14 C.R.S. (1984), expresses the General Assem-

bly's intent to "aid in the protection of wildlife and
aquatic resources ... aod promote the health, safety,
aod general *1088 welfare of the people of this
state." Section 34-32-102, 14 C.R.S. (1984)....
Thus, absent a contrary showing, the Act provides
constructive notice to all mine operators that their
activities could cause environmental damage.

... Accordingly, the damage that occurred was an
ordinary consequence of Hecla's actions. As a mat­
ter of law, it was not unexpected.

New Hampshire Ins. Co. v. Hecla Mining Co.. 791
P.2d at 1157 (citations omitted).

The court of appeals reasoning is in error. The Colo­
rado Mined Laod Reclamation Act does not provide
notice to all mine operators that mining could cause
environmental damage. Tbe court of appeals, in in­
terpreting the Mined Laod Act, failed to consider the
entire section on which it relied for its holding.
Section 34-32-102, 14 C.R.S. (1984), begins:

It is declared to be the policy of this state that lhe
extraction of minerals aod the reclamation of laod
affected by such extraction are both necessary and
proper activities. It is further declared to be the
policy of this state that both such activities should
be and are compatible. It is the intent of the gen­
eral assembly by the enactment of this article to al­
low for the continued development of the mining
industry of this state, while requiring those persons
involved in mining operations to reclaim land af­
fected by such operations ....

(Emphasis added.) Contrary to the court of appeals
aoalysis, the Mined Land Act proclaims that mining
is a necessary and proper activity, and should be
promoted by the state of Colorado.

ill Hecla's CGL insuraoce policies provide that ao
occurrence is an accident that is neither expected nor
intended from the standpoint of the insured. In Qti..Qf
Johnstown v. Bankers Standard Insurance Co., 877
F.2d 1146 (2nd Cir.19891, the Second Circuit held
that damages are only intended if the insured knew
that they would flow directly and immediately from
the insured's intentional act. The Second Circuit said:

In general, what make injuries or damages ex-
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pected or intended rather than accidental are the
knowledge and intent of the insured. It is not
enough that an insured was warned that damages
might ensue from its actions, or that, once warned,
an insured decided to take a caleulated risk and
proceed as before. Recovery will be barred only if
the insured intended the damages, or if it can be
said that the damages were, in a broader sense, "in­
tended" by the insured because the insured knew
that the damages would flow directly and inunedi­
ately from its intentional act ....

Id. at 1150 (citations omitted). See also Brooklyn
Law School v. Aetna Casualty & Sur. Co.. 849 F.2d
788, 789 (2d Cir.(988). We are persuaded by the
Second Circuit and hold that the phrase "neither ex­
pected nor intended" should be read only to exclude
those damages that the insured knew would flow di­
rectly and immediately from its intentional act.

ill The state's CERCLA complaint contains claims
asserting strict liability. The third-party complaint
against Helea does not allege that Hecla expected or
intended environmental damage to result from its
mining operations. There is no allegation and no
proof that the damage caused by Hecla was expected
or intended. The incident therefore must be deemed
an occurrence under the terms of the CGL policies
for the purposes of determining the insurers' duty to
defend.

B

Indemnity and New Hampshire contend that even if
the discharge is an occurrence covered by the poli­
cies, the discharge is subject to the exclusionary
clause because it was not a sudden and accidental
discharge, but rather occurred continuously for a pe­
riod of many years. Hecla contends that because the
phrase sudden and accidental is ambiguous, it must
be construed against the insurance carriers to mean
unexpected and unintended.Th'1

FN7. The definition of occurrence focuses
on whether the damage caused by the dis­
charge of pollution was unexpected and un­
intended, the pollution exclusion clause fo­
cuses on whether the discharge of pollution
was unexpected and unintended. Claussen v.
Aetna Casualty & Surety Co.. 259 Ga. 333,
380 S.E.2d 686 (989).

[5][6][7][8] *1089 An insurer seeking to avoid its
duty to defend an insured bears a heavy burden. City
ofJohnstown v. Bankers Standard Ins. Co., 877 F,2d
at 1149, An insurer's duty to defend arises when the
underlying complaint against the insurer alleges any
facts that might fall within the coverage of the policy.
Douglass v. Hartford Ins. Co., 602 F,2d 934, 937
OOth Cir.(979). "The actual liability of the insured to
the claimant is not the criterion which places upon
the insurance company the obligation to defend."
Rather, the obligation to defend arises from allega­
tions in the complaint, which if sustained, would im­
pose a liability covered by the policy, I'm Id.
"[W]here the insurer's duty to defend is not apparent
from the pleadings in the case against the insured, but
the allegations do state a claim which is potentially or
arguably within the policy coverage, or there is some
doubt as to whether a theory of recovery within the
policy coverage has been pleaded, the insurer must
accept the defense of the claim," lli2 City of Wil­
loughby Hills v. Cincinnati Ins. Co.. 9 Ohio St.3d
177, 459 N.E.2d 555, 558 (984), Since the duty to
defend is broader than the duty to indemnify, the in­
surer must defend the insured if the pollution could
have occurred suddenly and accidentally, Whether
coverage is ultimately available under the contract is
a question of fact to be decided by the trier of fact.
Reliance Insurance Co. of Ill.. v. Martin, 126
Ill.AnP.3d 94, 97, 81 Ill.Dec. 587, 590, 467 N,E,2d
287,290 (1984). See Fire Casualty & Surety Bulletin,
Aa-1 (1990) (not necessary that all allegations come
within scope of coverage).

FN8. See also Gray v. Zurich Ins. Co.. 65
CaUd 263, 276-77, 54 Cal.Rptr,104, 113,
419 P.2d 168, 177 (966) (insurer obligated
to defend insured even assuming application
of clause excluding coverage of intention­
ally caused damage, since the facts alleged
in the complaint might have supported a
judgment based merely on the negligent
conduct of the insured, which is within the
coverage of the policy); Hawaiian Ins. &
Guar. Co. v. Blanco, 72 Haw, 9, ----, 804
P.2d 876, 879-80 (990) (duty to defend
arises whenever pleadings allege facts which
potentially might lead to indemnification li­
ability); Zurich Ins. Co. v. Raymark Indus.,
118 Il1.2d 23, 51, 112 Ill.Dec. 684, 697, 514
N.E.2d ISO, 163 (987) (although insurer
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may not ultimately be obligated to indem­
nify insured, insurer must defend insured if
complaint alleges facts which bring the
claim within potential indemnity coverage
of the policy); Republic Vanguard Ins. Co.
v. Buehl. 295 Minn. 327, 331, 204 N.W.2d
426,429-30 (1973) (where the allegations of
a complaint state a cause of action within the
terms of policy coverage, the insurer must
undertake to defend the insured); Graber v.
State Farm Fire & Cas. Co.. 797 P.2d 214,
217 (Mont.1990) (same); MacDonald v.
Home Ins. Co., 97 N.J,Super. 501, m_, 235
A.2d 480. 482 (967); (same); Technicon
Elecs, Corp. v. American Home Assur, Co"
74 N,Y.2d 66, 73, 544 N,Y.S.2d 531, 533,
542 N.E.2d 1048, 1050 (989) ("when an
exclusion clause is relied upon to deny cov­
erage, the insurer has the burden of demon­
strating that the 'allegations of the complaint
cast that pleading solely and entirely within
the policy exclusions, and, further, that the
allegations, in toto, are subject to no other
interpretation' ") (emphasis in original) (ci­
tation omitted); Waste Management of
Carolinas v. Peerless Ins. Co.. 315 N.C.
688,690-93,340 S,E.2d 374, 377-78 (1986)
(insurer's duty to defend is measured by
facts alleged in pleadings, and any doubt as
to coverage is to be resolved in favor of in­
sured).

FN9. Similarly, where the complaint alleges
facts which would "establish a reasonable
likelihood that the alleged tortious conduct
of [the insured] is excluded from coverage
... ," the insurer may seek a declaratory
judgment to determine the insured's duty to
defend. Troelslrup v. District Court, 712
P.2d 1010, 1012-13 (Colo.1986); see also
First Nat'l Bank in Bristol v. South Carolina
Ins. Co.. 207 Tenn. 520, 522, 341 S,W.2d
569, 570 (1960) (insurer has no duty to de­
fend where alleged facts fall within policy
exclusion to coverage),

l2J The appropriate course of action for an insurer
who believes that it is under no obligation to defend,
is to provide a defense to the insured under a reserva­
tion of its rights to seek reimbursement should the
facts at trial prove that the incident resulting in liabil-

ity was not covered by the policy, or to file a declara­
tory judgment action after the underlying case has
been adjudicated.= See *1090Reliance v. Martin,
126 Ill.App.3d at 97,81 !ll.Dec. at 590. 467 N.E.2d
at 290; City of Willoughby Hills v. Cincinnati Ins.
Co., 459 N.E.2d at 558. Determining the duty to de­
fend based on the allegations contained within the
complaint comports with the insured's legitimate ex­
pectation of a defense, and prevents the insurer from
evading coverage by filing a declaratory judgment
action when the complaint against the insured is
framed in terms of liability coverage contemplated by
the insurance policy.flill Hartford Ins. Group v. Dis­
trict Court, 625 P.2d 1013, 1018 (Colo,198I).

FNIO. If the trial court were permitted to go
beyond the complaint to determine Indus­
trial's and New Hampshire's duty to defend,
this would likely place Hecla in the dilemma
of establishing in the declaratory judgment
action that although it was responsible for
the discharge of pollution into the California
Gulch, that discharge was both sudden and
accidental. This defense, the most reason­
able and effective in the declaratory judg­
ment action, would unduly compromise He­
cla's defense in the CERCLA action where
the complaint is based on a strict liability
claim.

If the declaratory judgment action were to
result in a determination that Hecla's dis­
charge of pollution was neither sudden
nor accidental, but was expected and in­
tended, then the state, in the underlying
action, need only amend its CERCLA
complaint to include intentional discharge
and invoke the doctrine of collateral es­
toppel against Hecla. Hartford Ins. Group
v. District Court, 625 P.2d 1013, 1016
(Colo, 198 I). However, if Industrial and
New Hampshire provide Hecla with a de­
fense to the state's CERCLA action, and it
is there determined that Hecla was not li­
able, the insurer avoids any judgment li­
ability under its insurance contract. If He­
cla had been defended under a reservation
of rights and no declaratory judgment had
been sought and Hecla was found to be li­
able to the state under CERCLA, that de­
termination would have had no effect on a
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subsequent declaratory proceeding
brougbt by Indemnity and New Hamp­
shire seeking reimbursement for defense
expenses, since a determination as to strict
liability and negligence does not resolve
wbether the discharge was sudden and ac­
cidental for the purposes of the pollution
exclusion. See Farm Bureau Mut. Auto.
Ins. Co. v. Hammer. 177 F.2d 793, 801
e4th Cir.1949); Lane v. Hartford Fire Ins.
Co.. 343 F.Supp. 79, 85-86
CE.D.Mo.1972l; Grav v. Zurich Ins. Co..
65 Ca1.2d 263, 278, 54 Cal.Rptr. 104, 114,
419 P.2d 168, 178.

The burden imposed on Industrial and
New Hampshire by requiring that the duty
to defend be determined by the allegations
in the complaint are negligible compared
with the burden imposed on Hecla in de­
fending a declaratory judgment action
which looks to facts beyond the allega­
tions in the complaint. See Hartford Ins.
Group v. District Court. 625 P.2d at 1017,

FNII. Requiring the average auto accident
victim, or the average home owner to bear
the onerous financial burden of proving that
they are entitled to a defense from liability
claims asserted against them would deny the
insured the protection afforded by a liability
policy,

rlOlflllrt21 In order to avoid policy coverage, an
insurer must establish that the exemption claimed
applies in the particular case, and that the exclusions
are not subject to any other reasonable interpreta­
tions. Citv of Johnstown v. Bankers Standard Ins.
Co.. 877 F.2d at 1149. See also Konci/ja v. Trinity
Universal Ins. Co.. 35 Colo.App. 27, 528 P.2d 939,
941 (974) (having affirmatively expressed coverage
through broad promises, the insurer assumes a duty to
define any limitations upon that coverage in clear and
explicit terms). The insurer has a duty to defend
unless the insurer can establish that the allegations in
the complaint are solely and entirely within the ex­
clusions in the insurance policy. Id. An insurer is not
excused from its duty to defend unless there is no
factual or legal basis on which the insurer might
eventually be held liable to indemnify the insured.
See Hartford Ins. Groue v. District Court, 625 P.2d

1013,1018 eColo.198]); see also City ofJohnstown
v. Bankers Standard Ins. Co.. 877 F.2d at 1149.

[13J[14J The determination of a duty to defend in this
case depends on the terms in the insurance policy,
and the interpretation of those terms based upon the
principles of contract interpretation. Marez v. Daily­
land Ins. Co.. 638 P.2d 286, 288-89 eColo.198]);
Benham v. Manufacturers & Wholesalers Indem.
Exchange. 685 P.2d 249, 253 eColo.App.1984). He­
cla's CGL insurance policies do not define the mean­
ing of the phrase "sudden and accidentaL" The inter­
pretation of the phrase "sudden and accidental" is
therefore dependent on whether the phrase is used
ambiguously in the context of the policy's exclusion­
ary clause.= Ambiguous language must be con­
strued in favor of the insured and against the insurer
who drafted the policy. *1091 Northern Ins. Co. or
NY. v. Ekstrom. 784 P.2d 320, 323 eColo.1989);
Kane v. Royal Ins. Co. orAmerica. 768 P.2d 678, 680
eColo.1989); Republic Ins. Co. v, Jernigan. 753 P.2d
229,232 eColo.1988). Terms used in a contract are
ambiguous when they are susceptible to more than
one reasonable interpretation. Northern Ins. Co. v.
Ekstrom. 784 P.2d at 323,

FN12. Some courts have determined that the
terms "sudden and accidental" are ambigu­
ous by the mere fact that they are not de­
fined in the insurance policy. See Buckeye
Union Ins. v. Liberty Solvents & Chem.. 17
Ohio App.3d 127,477 N.E.2d 1227 (984).

A majority of the courts addressing the meaning of
the phrase "sudden and accidental" as used in CGL
insurance policies have determined that the phrase is
ambiguous and therefore must be construed against
the insurer to mean unexpected and unintended. See
Claussen v. Aetna Casualty & Sur. Co.. 259 Ga. 333,
380 S.E.2d 686 (989); United States Fidelity &
Guar. v, Specialtv Coatings Co.. 180 Ill.App.3d 378,
386,129 m.Dec. 306, 311, 535 N.E,2d 1071, 1077
(]989); Ueiohn Co. v. New Hampshire Ins. Co.. 178
Mich.App. 706, 714,444 N.W.2d 813, 817 (989);
Broadwell Realtv Serv.. Inc. v. Fidelity & Casualty
Co. of NY.. 218 NJ'super. 516,531-35, 528 A.2d
76, 84-85 eApp.Div.1987); Allstate Ins. Co. v. Klock
Oil Co.. 73 A.D.2d 486, 488, 426 N.Y.S.2d 603, 605
(980); Kipin Indus.. Inc. v. American Universal Ins.
Co.. 41 Ohio App.3d 228,231, 535 N.E.2d 334,338
(]987); United Pac. Ins. Co. v. Van's Westlake Un-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



Page II

811 P.2d 1083, 33 ERC 1340
(Cite as: 811 P.2d 1083)

ion. Inc.. 34 Wash.App. 708, 664 P.2d 1262 (983);
Just v. Land Reclamation. Ltd.. 155 Wis.2d 737,157
Wis.2d 507,456 NW.2d 570, 575-76 (990). Other
courts have detennined that "sudden and accidental"
bas a temporal quality and means immediate, unex­
pected, and unintended. See United States Fidelity &
Guar. Co. v. Star Fire Coals. Inc.. 856 F.2d 31, 34
(6th Cir.1988); American Matorist Ins. Co. v. Gen­
eral Host Corp.. 667 F.Supp. 1423 CD.Kan.1987);
Fireman's Fund Ins. Co. v. Ex-Cell-O Corp.. 702
F.Supp. 1317, 1326 (E.D.Micb.1988); Outboard Ma­
rine Corp. v. Liberty Mutual Ins. Co., 212 ll1.App.3d
231, 156 Ill.Dec. 432, 570 N.E.2d 1154 099]);
Waste Management ofCarolinas. Inc. v. Peerless Ins.
Co.. 315 N.C. 688, 693, 340 S.E.2d 374, 379 (986);
Lower Paxton Township v. United States Fidelity &
Guar. Co.. 383 Pa.Super. 558, 566, 557 A.2d 393,
397-99 (989). See also Great Lakes Container Corp.
v. National Union Fire Ins. Co. of Pittsburgh. 727
F.2d 30 (1st Cir.1984) (complaint alleged that pollu­
tion was deliberate and continuous); American States
Ins. Co. v. Maryland Casualty Co.. 587 F.Supp. 1549
(E.D.Micb.1984) (same); BO/met ofIndiana. Inc. v.
Security Ins. Group, 425 N.E.2d 201 (Ind.App.1981)
(same); Techalloy Co. v. Reliance Ins. Co.. 338
Pa.Super. 1,487 A.2d 820 (984) (same).

lUl When determining the plain and ordinary mean­
ing of words, defInitions in a recognized dictionary
may be considered. People v. Forgey, 770 P.2d 781,
783 (Colo.1989). In doing so, we fInd that a number
of recognized dictionaries differ on the meaning of
the term "sudden." Webster's Third New Interna­
tional Dictionary 2284 (1986) attaches a number of
definitions to "sudden," Webster's fIrst defmes "sud­
den" as "happening without previous notice ... occur­
ring unexpectedly ... not foreseen." Webster's then
lists synonyms for "sudden" that include "prompf'
and "immediate." Random House Dictionary of the
English Language 1900 (2 ed. 1987) defInes the word
"sudden" in a temporal sense as "happening, coming,
made, or done quickly." Black's Law Dictionary 1284
(5th ed.1979) defInes "sudden" as "[h]appening
without previous notice or with very brief notice;
coming or occurring unexpectedly; unforeseen; un­
prepared for."

ilQl In Claussen v. Aetna Casualty & Surety Co., 259
Ga. 333, 335, 380 S.E.2d 686. 688 (1989), the Geor­
gia Supreme Court stated:

Perhaps, the secondary meaning is so common in
the vernacular that it is, indeed, difficult to think of
"sudden" without a temporal connotation; a sudden
flasb, a sudden burst of speed, a sudden bang. But,
on reflection one realizes that, even in its popular
usage, "sudden" does not usually describe the dura­
tion of an event, but rather its unexpectedness: a
sudden storm, a sudden turn in the road, sudden
death. Even when used to *1092 describe the onset
of an event, the word bas an elastic temporal con­
notation that varies with expectations: Suddenly,
it's spring. See also Oxford Englisb Dictionary, at
96 (1933) (giving usage examples dating back to
1340, e.g., "She beard a sudden step behind ber";
and, "A sudden little river crossed my path As un­
expected as a serpent comes.").

Although "sudden" can reasonably be defIned to
mean abrupt or immediate, it can also reasonably be
defIned to mean unexpected and unintended. Since
the term "sudden" is susceptible to more than one
reasonable definition, the term is ambiguous, and we
therefore construe the phrase "sudden and accidental"
against the insurer to mean unexpected and unin­
tended.llill

FN13. The detennination that "sudden and
accidental" is an ambiguous phrase is sup­
ported by a large amount of conflicting au­
thority. Although the mere existence of con­
flicting authority does not establish the am­
biguity of a contract term, see Allstate In­
surance Co. v. Troelslrup, 789 P.2d 415
(Colo.1990), "this type of comprebensive
debate dispels the insurer's contention that
the exclusionary language is clear." Just v.
Land Reclamation, Ltd., 456 N.W.2d at 578.

If we were to construe "sudden and accidental" to
have a solely temporal connotation, the result would
be inconsistent definitions within tbe CGL policies.
In the portion of tbe policies defIning occurrence,
accident is defIned to include "continuous or repeated
exposure to conditions, which result in bodily injury
or property damage, neither expected nor intended
from the standpoint of the insured." If "sudden" were
to be given a temporal connotation of abrupt or im­
mediate, then the phrase "sudden and accidental dis­
charge" would mean: an abrupt or immediate, and
continuous or repeated discharge. The phrase "sud­
den and accidental" thus becomes inherently contra-
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dictory and meaningless. City ofNorthglenn v. Chev­
ron. U.S.A.. Inc.. 634 F.Supp. 217, 222
(l).Colo.19861; United States v. Consen'ation Chern.
Co.. 653 F.Supp. 152.203-04 (W.D.Mo.19861; Van's
Westlake Union, Inc.. 34 Wash.App. at 711-15, 664
P.2d at 1265-66.

il1J Neither the state's CERCLA complaint, nor the
third-party complaint contains claims asserting that
Hecla expected or intended the discharge of pollut­
ants into the California Gulch as a result of its mining
operations.

Hecla's CGL policies extend coverage to a sudden
and accidental occurrence. The trial court resolved
the duty to defend issue by entering a summary
judgment. No allegations were made in either the
CERCLA complaint or in the third-party complaint
that the damage caused by Hecla's discharge of the
contents of the Yak tunnel was either expected or
intended. No proof was offered by either Indemnity
or New Hampshire, discovery proceedings had not
been completed, and the factual issues had not been
determined. Accordingly, the trial court did not err in
concluding that Indemnity and New Hampshire had
the duty to defend Hecla.

We reverse and remand to the court of appeals with
directions to reinstate the judgment entered by the
trial court against Indemnity and New Hampshire.

MULLARKEY, J., dissents, and ROVIRA, C.J., and
KIRSHBAUM, J., join in the dissent.
Justice MULLARKEY dissenting:
I respectfully dissent from the majority's opinion. I do
not believe that this is an appropriate case in which to
determine the insurers' duties to defend based solely
on the allegations of the underlying complaints. Al­
though the insurers filed this declaratory judgment
action, this case is before us as a result of Hecla's
motion for summary judgment. I would reverse the
trial court order granting Hecla's motion for summary
judgment because dispositive issues of fact remain to
be resolved before a court can decide whether the
insurers have duties to defend in this case.

On remand, the trial court would have discretion ei­
ther to proceed with discovery in the declaratory
judgment action and to resolve the issue of the insur­
ers' duties to defend or to hold the declaratory action
in abeyance until the underlying claim against *1093

Hecla is resolved. Under the first approach, the trial
court could permit the parties to proceed with discov­
ery to develop a more complete factual record which
will enable the trial court to determine whether the
damages from Hecla's alleged releases constitute an
occurrence within the insurance policies and, if so,
whether the releases fall within the pollution exclu­
sion clauses of the policies. If, in the alternative, the
trial court held the declaratory action in abeyance, I
would require that Hecla be provided with a defense
to the underlying claim until the underlying claim is
resolved. Then the insurers could seek reimbursement
for defense costs along with a determination of their
duties to defend and to indemnify Hecla.

I.

I acknowledge that the general rule for determining
an insurer's duty to defend requires examining the
allegations of the underlying complaint in compari­
son with the terms of the insurance policy. See, e.g.,
Lee v. Aetna Casualty & Surety Co., 178 F.2d 750,
751 (2d Cir.19491 ("[I]t is the claim which deter­
mines the insurer's duty to defend; and it is irrelevant
that the insurer may get information from the insured,
or from anyone else, which indicates, or even demon­
strates, that the injury is not in fact 'covered.' ");
Travelers Indem. Co. v. Dingwell, 414 A.2d 220, 227
(Me.19801 (insurer had duty to defend because the
complaint "disclose[d] a potential for liability within
the coverage and contain[ed] no allegation of facts
which would necessarily exclude coverage.") (em­
phasis in original); Technicon Electronics Corp. v.
American Home Assurance Co., 74 N.Y.2d 66, 73,
544 N.Y.S.2d 531, 533, 542 N.E.2d 1048, 1050
09891 ("The duty to defend insureds ... is derived
from the allegations of the complaint and the terms of
the policy.").

Many cases, however, have held that an insurer's duty
to defend is determined based on evidence gained by
looking beyond the allegations of the complaint. See,
e.g., American Motorists Ins. Co. v. General Hast
Corp., No. 88-1503, --- F.2d ---- (lOth Cir. March 21,
1991) (Westlaw 35967) (concluding, based on "ex­
tensive findings of fact in [an underlying case] indi­
cating that the pollution at issue ... was intended by
defendants," that the pollution was not "accidental"
and granting insurer's motion for summary judgment
that it did not have a duty to defend or indemnify);
Great Lakes Container Corp. v. National Union Fire
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Ins. Co. ofPittsburgh. Pennsylvania. 727 F.2d 30 Ost
Cir.19841 ("Under New Hampshire law, the com­
plaint and the policy alone may be sufficient for a
determination of no coverage. Independent evidence,
of course, may be needed if the complaint in the un­
derlying action does not on its face establish lack of
coverage.") (citations omitted); A/lan/ic Mut. Fire
Ins. Co. ofSavannah v. Cook. 619 F.2d 553, 555 (5th
Cir.19801 ("[I]n a declaratory action to determine an
insurer's duty to defend, the court may take evidence
for the purpose of deciding the insurer's duty to de­
fend in this regard, where the facts alleged in the [un­
derlying] petition are sufficient to establish ... liabil­
ity on the part of the insured but are silent as to the
facts or characterization thereof relied upon for a
policy exclusion.") (construing Alabama law); Boyce
Thompson Ins/itute for Plant Research, Inc. v. Insur­
ance Co. of N. Am., 751 F.SuOP. 1137
(S.D.N.Y.19901 (denying summary judgment on the
issue of an insurer's duty to defend, despite control­
ling authority that the duty to defend is determined by
allegations of the underlying complaint, because fur­
ther factual development was warranted to determine
whether damage, as alleged in the complaint, oc­
curred while the premises were being used as con­
templated by the policy); American S/ates Ins. Co. v.
Maryland CasuallY Co.. 587 F.Supp. 1549, 1553
iE.D.Mich.19841 (declaratory judgment action by
insurer where, despite state authority that the duty to
defend is determined based on allegations of the
complaint, court looked to "subsequent discovery and
testimony at trial" to discern the "continuous nature
of the insured's dumping" and held that the insurer
had no duty to defend or indemnify); *1094Kepner v.
Western Fire Ins. Co., 109 Ariz. 329, 509 P.2d 222
09731 (holding, despite authority for the general
proposition that the duty to defend is determined
based on the allegations of the complaint, that an
insurer had no duty to defend where the underlying
claim was covered by the policy based on the facts
pleaded in complaint but other facts not appearing in
the complaint excluded coverage); Barmet oUndiana
v. Security Ins. Group. 425 N.E.2d 201
(Ind.Ct.App.19811 (holding, based on factual deter­
minations made by trial court in declaratory judgment
proceeding, that insurer had no duty to defend be­
cause discharges were not sudden and accidental);
Bituminous Casualty Corp v. Bar/lell, 307 Minn. 72,
240 N.W.2d 310 09761 (holding, based on deposi­
tion which revealed that defective materials were
used and construction was contrary to workmanship
standards, that insurer had no duty to defend because

damages should have been expected by the insured);
Transamerica Ins. Co. v. Sunnes, 77 Or.App. 136,
711 P.2d 212 09851 (insurer did not have duty to
defend or indemnify in case submitted to the court on
parties' stipulation of facts). See also City of Johns­
town v. Bankers Standard Ins., 877 F.2d 1146 (2d
Cir.19891 ("[W]e hold that the insurers did not meet
their burden of showing that they had no duty to de­
fend the City in the CERCLA action. This is so
whether that duty is measured against the underlying
CERCLA complaint alone or against the record as a
whole.") (citations omitted) (emphasis added).

Several rationales have been offered for looking be­
yond the allegations of the underlying complaints to
determine whether an insurer has a duty to defend.
Two of these rationales are summarized well in
Kepner, 109 Ariz. at 331, 509 P.2d at 224: (I) under
modern pleading rules, the complaint serves a notice
function and is framed prior to discovery which crys­
tallizes the facts of the case; and (2) in many cases,
proof of alleged facts will not determine the obliga­
tion of the insurer under the policy.

Both of these rationales are present in this case. Both
the underlying CERCLA complaint and the third­
party complaint in this case merely served notice
functions. The third-party complaint also was framed
prior to discovery, before the third party complain­
ants could know facts that would permit more spe­
cific allegations.ill!.

FNI, I do not believe that a complaint that
merely alleged "intentional" or "knowing"
discharges, for example, would remove an
insurer's duty to defend based on those alle­
gations. Despite such allegations, an insured
might be able to prove that its conduct fell
within the terms of the policy, thus creating
the insurer's duty to defend.

Moreover, because the complaint against Hecla
merely notified Hecla of a strict liability claim under
CERCLA, the complaint's allegations did not need to
specify either that Hecla intended or expected to pol­
lute or that alleged releases were not sudden and ac­
cidental. As the majority notes, any party with an
ownership interest in the site responsible for the re­
lease ofcontaminants can be held strictly liable under
CERCLA regardless of fault or intent. Maj. op. at
1085, n. 1. See also 42 U.S.C. § 9607. Thus, there is
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no need for the third party to allege facts in its com­
plaint concerning the insured's intent which, if
proven, would result in a denial of coverage. It is
innnaterial for purposes of liability under CERCLA
whether pollution damage was unexpected or unin­
tended or whether alleged releases were sudden and
accidental.

In addition, third-party complaints were filed against
more than 200 other defendants in this case. It is en­
tirely implausible to expect the third-party complain­
ants to have sufficient knowledge to allege the intent
of more than 200 defendants and the nature of those
defendants' alleged releases. The naming of so many
defendants in the third-party complaint in this case,
however, is a necessary result of CERCLA. CER­
CLA is designed to require defendants to seek contri­
bution from the potential myriad of other defendants
who also may be held strictly liable for the pollution
or contamination at issue. See R. Findley & D. Far­
ber, Environmental Law 183 (1988) ("[Under CER­
CLA], joint and several liability is the general rule.
The government thus is relieved of the obligation to
join all *1095 potentially responsible parties (pRPs)
and to prove their individual contributions to the haz­
ardous waste sites. The burden of proving divisibility
ofharm is on the defendant seeking to limit his liabil­
ity. 10 this situation, the subject of contribution
among PRPs is of great importance, especially to
those against whom the government initially chooses
to proceed for recovery of response costs."). This
makes the determination of an insurer's duty to de­
fend based on allegations in a third-party complaint
seeking contribution under CERCLA particularly
inappropriate.

The second rationale from Kepner also applies to this
case. Because CERCLA is a strict liability statute,
proof of the alleged facts required to establish the
liability of Hecla will not determine the obligation of
the insurers under the policies at issue. It is not nec­
essary for the third-party complainants to establish
whether any pollution damage was unexpected or
unintended, or whether any alleged releases were
sudden and accidental, to establish Hecla's liability.
Mere ownership during relevant time periods would
suffice to establish liability.FN'

FN2. The chance that facts determining the
insurers' duty to defend would be proved in
the underlying CERCLA action is further

reduced by various provisions of CERCLA
which are designed specifically to encourage
settlements. See, e.g., R. Findley & D. Far­
bes, Environmental Low 186 ("[S]ection
l22(a) directs that '[w]hen-ever practicable
and in the public interest,' settlement
agreements should be sought in order to ex­
pedite effective remedial actions at super­
fund sites and to minimize litigation. Section
122(e) includes a new procedural element
designed to facilitate agreements among
PRPs. It calls for the President to prepare a
'non-binding preliminary allocation of re­
sponsibility' (NEAR), allocating percent­
ages of the total response costs at a site
among the PRPs, after completion of a 're­
medial investigation and feasibility study.'
"). The fact that the statute is designed to
foster settlements reduces further the chance
that a determination of the intent, expected­
ness, suddenness or accidental nature of al­
leged damages or discharges would be de­
termined in the underlying CERCLA case.

II.

The facts of this case illustrate the peril of always
determining an insurer's duty to defend based solely
on the allegations of the complaint. Defense of CER­
CLA actions can be extremely costly. Thus, Indus­
trial Indemnity took the step of filing a declaratory
judgment action to determine its duty to defend and
indemnify and New Hampshire intervened in the ac­
tion. Rather than proceeding with discovery to de­
termine the two insurers' duties to defend or indem­
nify, however, Hecla refused to answer interrogato­
ries and produce documents as requested by Indus­
trial Indemnity and New Hampshire, citing the rule
that an insurer's duty to defend is determined based
on the allegations of the complaint. Hecla's Motion
for a Protective Order; Hecla's Opposition to Plain­
tiff's Motions to Compel and For An Extension of
Time.l'lil Hecla moved for summary judgment, rely­
ing on the same rule. The majority then resolves all
questions of coverage in favor of Hecla even though
Hecla moved for summary judgment and even though
Hecla refused to cooperate with discovery to develop
facts revealing whether Hecla's conduct brings the
claim within the insurance policies and exclusions in
this case. No case has gone so far in precluding an
insurer from proving that it had no duty to defend.
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FN3. Cf Boyce Thompson Inst. for Plant
Research. Inc.. 751 F.Supp. at 1144 ("Color­
ing our analysis [regarding the denial of in­
sured's motion for summary judgment with
respect to the insurer's duty to defend] is the
fact that discovery [has not concluded].
Thus, evidence which could resolve these
questions [with respect to the insurer's duty
to defend] could very well emerge in the
near future now that the issues have heen fo­
cused."). See also Kepner. 109 Ariz. 329,
331, 509 P.2d 222, 224 (one rationale for
looking beyond the allegations of the com­
plaint to determine an insurer's duty to de­
fend is that "the complaint serves a notice
function and is framed before discovery pro­
ceedings crystalize the facts of the case,")
(emphasis added),

ill.

Colorado has approved of the use of declaratory
judgment actions brought by the insurer to determine
the insurer's duty to defend prior to the trial of the
underlying action, Troelstrup v. Dist. Court, 712 P.2d
1010 (Colo.1986), In Troelstrup, we said:

*1096 It is beyond dispute that an insurance com­
pany has the right to seek a declaration of its rights
and duties under a policy of insurance"" Resolu­
tion of the issue as framed in the declaratory action
will result in a determination of [the insurer's] duty
to defend [the insured] in the underlying ". action.
The existence or nonexistence of this duty "is a
proper and sufficient ground for invoking the juris­
diction of the courts under the declaratory judg­
ment act, and presents a justiciable controversy."

Troelstrup, 712 P.2d at 1012 (citations omitted). We
also have held that it was not an abuse of the trial
court's discretion to delay a declaratory judgment
action on an insurer's duties to indemnify and defend
until after the trial of the underlying action. Hartford
Ins, Group v. Dist. Court, 625 P.2d 1013, 1018
(Colo.19811,

In both Troelstrup and Hartford Ins. Group, we em­
phasized the discretion of the trial court with respect
to declaratory judgment actions. Troelstrup, 712 P.2d
at 1012: Hartford Ins. Group, 625 P,2d at 1016. In

addition, the trial court in Hartford Ins. Group, where
we approved of the delay of tbe declaratory proceed­
ing until after trial of the underlying action, found
that the pleadings in the underlying action "clearly
indicate[d] a duty to defend." Hartford Ins. Group,
625 P.2d at 1016. Conversely, we pointed out in
Troelstrup that "the nature and character of the al­
leged facts giving rise to [the complainant's] '" case
establish[ed] a reasonable likelihood that the alleged
tortious conduct of [the insured] [was] excluded from
coverage." Troelstrup, 712 P.2d at 1012. Finally, in
both cases we compared the prejudice to the respec­
tive parties, including the burden on the insured in
defending the declaratory action on the issue of cov­
erage and the burden on the insurer in defending the
underlying claim, Troe/strup, 712 P.2d at 1012-13:
Hartford Ins. Group, 625 P.2d at 1016-17,

Colorado also has approved of factual determinations
in such declaratory judgment actions. Section 13-51­
113 of the Declaratory Judgment Act provides as
follows:

When a proceeding under this article involves the
determination of an issue of fact, such issue may be
tried and determined in the same manner as issues
of facts are tried and determined in other civil ac­
tions in the court in which the proceeding is pend­
ing,

See also Baumgartner v. Schey, 143 Colo, 373, 378,
353 P,2d 375, 377(1960) (authorizing trial by jury of
disputed questions of fact in declaratory judgment
proceedings where "the action in which declaratory
relief is sought would have been an action at law had
it been permitted to mature without the intervention
of declaratory procedure.").fW. Colorado's Declara­
tory Judgment Act thus contemplates that contracts
will be interpreted in light of facts determinable at the
time, Cf McDonald's Corp. v. Rocky Mountain
McDonald's, Inc., 42 Colo.App, 143, 145, 590 P,2d
519,521 (1979) ("Although the Uniform Declaratory
Judgments Law and C.R.C.P. 57(c) provide that a
contract may be interpreted prior to breach, these
provisions are inapplicable where the dispute reqnires
an interpretation in light of extrinsic facts which are
not yet determinable.") (citation omitted) (emphasis
added), Finally, it is settled in Colorado that where a
party moves for summary judgment in a declaratory
judgment proceeding determining the scope of cover­
age under an insurance policy, "the party moving for
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summary judgment has the burden of demonstrating
'clearly the absence of any genuine issue of fact' in
order to prevail." Q'Herron v. State Farm Mut. Auto.
Ins. Co.. 156 Colo. 164. 172, 397 P.2d 227. 231
(1964). See also Boyce Thompson Institute (or Plant
Research. Inc.. 751 F.Supp. at 1144 ("[Insured's]
motion for summary judgment [with respect to in­
surer's duty to defend] must be denied as *1097 pre­
mature because a factual question exists which fur­
ther discovery may resolve.").

FN4. We also looked beyond the allegations
of the complaint to support our approval of
the use of the declaratory judgment proceed­
ing prior to the trial of the underlying action
in Troelstrup. Troe!strup, 712 P.2d at 1012
(''Moreover, the pleadings produced subse­
quent to the complaint arguably supported
[the underlying complainant's] actions.").

IV.

The cost and duration of declaratory proceedings to
determine an insurer's duty to defend can vary
greatly. In some cases, the complaint and underlying
facts dictate clear results. In other cases, resolution is
less clear. The burden and the potential prejudice to
the parties in determining the duty to defend before
or after resolution of the underlying claim also will
vary between cases. Thus, in view of the trial court's
substantial discretion with respect to declaratory
judgment actions, I would permit the trial court to
decide in this case whether currently to proceed with
further discovery to find facts necessary to resolve
the insurers' duties to defend or to postpone resolu­
tion of the declaratory judgment action until after the
underlying claim is resolved.

In making such a determination, the trial court can
weigh the relative prejudices and burdens on the in­
sured and the insurers. If the trial court fmds that
resolution of a declaratory judgment action prior to
the underlying action would not unduly prejudice the
insured, the trial court may order immediate resolu­
tion of the declaratory judgment action. On the other
hand, if the trial court concludes that litigating the
declaratory judgment proceeding prior to the underly­
ing action would overly prejudice the insured, either
hecause of the cost and duration of the litigation, or
out of concerns of estoppel in the underlying action,
the trial court may postpone resolution of the declara-

tory judgment action until after the underlying pro­
ceeding is resolved.

I also would hold that, in the event the trial court de­
cided to postpone resolution of the declaratory pro­
ceeding, the insurers would be required to provide
Hecla with a defense of the underlying action but that
the insurers may seek reimbursement for their de­
fense costs after the underlying action is resolved.=
By requiring an insurer to provide the defense (al­
though subject to reimbursement), we ensure that the
insured does not bear the burden of providing its own
defense. The insured also will not be forced to reim­
burse the insurer for costs of the defense unless the
insurer can prove that the insured's conduct was out­
side the scope of the policy. This comports with rea­
sonable expectations of both the insured and the in­
surer. In this case, for example, Hecla could not rea­
sonably expect to be provided with a defense to in­
tentional conduct that clearly falls outside the policy's
coverage.

FN5. Because the majority holds in this ac­
tion that the insurers have a duty to defend,
the insurers apparently carmot seek reim­
bursement for the costs they incur in defend­
ing Hecla in the underlying CERCLA ac­
tion.

In addition, the burden placed on the insured in de­
fending against a potential claim by the insurer seek­
ing reimbursement for defense costs after the under­
lying action is much less than the burden on the in­
sured where the insured is required to establish the
insurer's duty to defend prior to resolution of the un­
derlying action. The parties will have the benefit of
further pleadings, discovery, and, in some cases, trial
records and findings, on which they can rely to help
determine factual issues relating to the duty to de­
fend. The resources necessary to litigate the issue of
the duty to defend after the resolution of the underly­
ing claim may therefore be reduced greatly. It also is
likely that, after resolution of the underlying claim,
the insured and insurers will be involved in a declara­
tory judgment action regarding the insurer's duty to
indemnify.1M The issue of the insurer's duty to de­
fend can be resolved in the same declaratory proceed­
ing. Thus, it is much less of a burden on an insured to
litigate the issue of an insurer's duty to defend after
resolution of the underlying action while simultane­
ously litigating the issue of the duty to indemnify
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than it is to litigate the duty to defend *1098 issue in
a separate actinn prior to resolution of the underlying
action.

FN6. This most likely will be tbe situation in
the present case. Tbe majority correctly
holds that "[aJny determination of whether
Industrial [Indemnity] or New Hampshire
have a duty to indemnify Hecla is prema­
ture, and should not be made until the under­
lying claims are resolved." Maj. op. at 1086
n.5.

v.

The result reacbed by the majority can be expected
wbere a court too rigidly adberes to the rule of de­
termining an insurer's duty 'to defend based on the
allegations of the underlying complaint regardless of
the type of claim asserted in the underlying com­
plaint, the insured's conduct in the declaratory judg­
ment proceeding, or who moved for summary judg­
ment. In my opinion, however, this result unfairly
prejudices the insurers and rewards evasive tactics by
the insured. The trial court order granting Hecla's
motion for summary judgment should be reversed.

On remand, the trial court can decide, within its dis­
cretion, whether to proceed with discovery so the trial
court can make the factual findings necessary to de­
cide whether New Hampshire and Industrial Indem­
nity have a duty to defend, or, in the alternative, to
hold the declaratory judgment proceeding with re­
spect to the insurers' duties to defend in abeyance
until the underlying claim is resolved. In the latter
situation, I would require the insurers to provide He­
cla with a defense in the underlying action subject to
reimbursement pending resolution of the insurers'
duties to defend in a declaratory proceeding follow­
ing resolution of the underlying claim.!'Iil

FN7. The issue of whether the insurers
would be involved in a conflict of interest
requiring them to provide independent coun­
sel, possibly of Hecla's choosing, or to ob­
tain Hecla's consent to allow the insurers to
conduct the defense is not before us. I would
therefore leave this issue to the trial court to
resolve.

Accordingly, I respectfully dissent.

ROVIRA, C.J., and KIRSHBAUM, J., join in this
dissent.
Colo.,1991.
Hecla Min. Co. v. New Hampshire Ins. Co.
811 P.2d 1083, 33 ERC 1340

END OF DOCUMENT
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Friday, January 22, 2010

Is there coverage for construction defect claims in Colorado? Part 1: It's
not looking good.

In General Security Indemnity Co. of Arizona v. Mountain States Mut. Cas. Co., 205
P.3d 529 (Colo. App. 2009), a framing subcontractor's insurer brought a contribution and
indemnification action against a sub-subcontractor's commercial general liability
insurers. The framer's carrier sought relief for the sub-sub' s insurer's failure to fund the
framing subcontractor's defense costs related to the third-party complaint filed by the
general contractor.

The Court of Appeals held that complaints in construction defect actions that allege only
poor workmanship do not allege an "occurrence" sufficient to trigger a duty to defend in
the typical CGL policies. The Court of Appeals, in reaching its decision, adopted the
reasoning of the Cyprus Amax Minerals, Hecla Mining Co. v. New Hampshire Ins. Co.,
and Union Ins. Co. v. Hottenstein courts. The court cited these cases in support of the
following principles:

• In determining whether a duty to defend exists, a trial court must limit its
examination to the four corners of the underlying complaint. Cyprus Amax
Minerals Co. v. Lexington Ins. Co., 74 P.3d 294, 299 (Colo. 2003);

• An insurer's duty to defend arises when the underlying complaint against the
insured alleges any facts that might fall within the coverage of the policy. Hecla
Mining Co. v. New Hampshire Ins. Co., 811 P.2d 1083, 1089 (Co10.1991);

• Poor workmanship constituting a breach of contract is generally not an accident
that constitutes a covered occurrence. Union Ins. Co. v. Hottenstein, 83 P.3d
1196, 1199 (Colo. App. 2003).

Litigants seeking recovery of damages for construction defects under an insurance policy
must be especially diligent and thorough when drafting their complaints. In practical
terms, this means inclusion of any known damage resulting from defective workmanship.
Unfortunately, in many cases, resulting damage may not be apparent until long after a
complaint is drafted and experts have had a chance to inspect the work of a given
construction professional.



If you have any questions regarding the General Security case, or
anything else pertaining to construction law or insurance coverage issues in Colorado,
please contact Shawn Eady at (303) 987-9816 or bye-mail ateady@hhmrlaw.com. For a
more full explanation of construction law in Colorado please visit our website or request
a copy of our Overview of Construction Defect Litigation in Colorado.

Posted by Shawn Eady at 3:12 PM 0 comments~~Links to this post
Labels: Colorado construction attorneys, Colorado construction litigation, construction
defect, Denver construction attorneys
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30k893(l) k. In General. Most Cited

ill Insurance 217 <8=1822

Cases
A trial court's interpretation of an insurance policy is
reviewed de novo, applying ordinary principles of
contract interpretation.

217XVII Coverage--Liability Insurance
217XVlHAl In General

21 7k2273 Risks and Losses
217k2275 k. Acciden~ Occurrence or

Event. Most Cited Cases
In construction defect action, complaint filed against
general contractor by homeowners' association and
third-party complaint filed by general contractor
against framing subcontractor did not allege an "oc­
currence" that triggered a duty to defend, in commer­
cial general liability (CGL) insurance policies issued
to framing subcontractor's sub-subcontractors; CGL
policies defined "occurrence" as an "accident," the
necessary element of fortuity was inherent in the
meaning of the term "accident," complaints in con­
struction defect action only alleged poor workman­
ship and did not allege any damage beyond the work
product of the framing subcontractor or that the poor
workmanship caused consequential damages, poor
workmanship was not a fortuitous event, and CGL
policies were not intended to hold insurers as guaran­
tors of an insured's work.

in Appellate
Court

30 Appeal and Error
30XVl Review

30XVl(F) Trial De Novo
30k892 Trial De Novo

30k893 Cases Triable

ill Appeal and Error 30 <8=893(1)

Rohling: The Court of Appeals, Taubma!!, J., held
that as a matter of first impression, complaints in
construction defect action that only alleged poor
workmanship did not allege an occurrence that trig­
gered a duty to defend in the CGL policies issued to
the sub-subcontractors.

Feb. 19,2009.

Colorado Court of Appeals,
Div. 1.

GENERAL SECURITY INDEMNITY COM­
PANY OF ARIZONA, fIkIa Fulcrum Insurance

Company, an Arizona corporation, Plaintiff­
Appellant,

v.
MOUNTAIN STATES MUTUAL CASUALTY

COMPANY, a New Mexico corporation; American
Family Mutual Insurance Company, a Wisconsin

corporation; Colony National Insurance Company, a
Virginia corporation; Farmers Alliance Mutual Insur­

ance Company, a Kansas corporation; Hartford In­
surance Company; and Western Heritage Insurance

Company, Defendants-Appellees.
Nos. 07CA2291, 07CA2292.

Background: Framing subcontractor's insurer
brought contribution and indemnification action
against sub-subcontractors' commercial general li­
ability (CGL) insurers, seeking relief for such insur­
ers failure or refusal to share the costs in the defense
of framing subcontractor against third-party com­
plaint filed by general contractor in construction de­
fect action. The Boulder County District Court,
Morris W. Sandstead, J., granted sub-subcontractors'
insurers summary judgment, and subcontractor's in­
surer appealed.

c

Affirmed.

West Headnotes

ill Insurance 217 <8=2275

217 Insurance

21 7 Insurance
217XIIl Contracts and Policies

217XIII(Gl Rules of Construction
217k18?2 k. Plain, Ordinary or Popular

Sense ofLanguage. Most Cited Cases
Courts give words in an insurance policy their plain
and ordinary meaning, unless the policy evinces a
contrary intent.
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HI Insurance 217 €:=>I810

21 7 Insurance
217Xlll Contracts and Policies

217XlllCG) Rules of Construction
217k1810 k. Construction as a Whole.

Most Cited Cases
Courts read insurance policy provisions as a wbole,
rather than in isolation.

ill Insurance 217 €:=>1807

217 Insurance
2l7Xlll Contracts and Policies

217XlllCGl Rules of Construction
217kl807 k. Function Of, and Limitations

On, Courts, in General. Most Cited Cases
Courts cannot rewrite, add, or delete provisions in
their interpretations of insurance policies.

J.§l Insurance 217 €:=>2914

217 Insurance
217xxrn Duty to Defend

217k2912 Determination of Duty
217k2914 k. Pleadings. Most Cited Cases

In determining wbether a duty to defend exists under
an insurance policy, a trial court must limit its ex­
amination to the four corners of tbe underlying com­
plaint.

ill Insurance 217 €:=>2914

217 Insurance
217XXlll Duty to Defend

217k2912 Determination of Duty
217k2914 k. Pleadings. Most Cited Cases

An insurer's duty to defend arises wben the underly­
ing complaint against the insured alleges any facts
that migbt fall within the coverage of the policy.

ill Insurance 217 €:=>2914

ill Insurance
217xxrn Duty to Defend

217k2912 Determination of Duty
217k2914 k. Pleadings. Most Cited Cases

An insurance company bas a duty to defend if the
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allegations in the complaint could impose liability
under the policy.

ill Insurance 217 €:=>2914

217 Insurance
217XXIIl Duty to Defend

217k2912 Determination of Duty
217k2914 k. Pleadings. Most Cited Cases

An insurance company bas a duty to defend if the
allegations in the complaint state a claim whicb is
potentially or arguably within the policy coverage or
if tbere is some doubt as to wbether a tbeory of re­
covery within the policy coverage bas been pleaded.

11.!ll Insurance 217 €:=>2275

217 Insurance
2l7XVll Coverage--Liability Insurance

217XVlICAl In General
21Th2273 Risks and Losses

217k2275 k. Accident, Occurrence or
Event. Most Cited Cases
A claim for damages arising from poor workmanship,
standing alone, does not allege an accident that con­
stitutes a covered "occurrence" under a commercial
general liability (CGL) insurance policy, regardless
of the underlying legal theory pled.

illl Insurance 217 €:=>I8IO

217 Insurance
217XIlI Contracts and Policies

217XlllCGl Rules of Construction
217k1810 k. Construction as a Whole.

Most Cited Cases
Courts must avoid reading an insurance policy so as
to render some provisions superfluous.
*530 McElroy, Deutsch, Mulvaney & Carpenter,
LLP, Laurence M. McHeffey, Todd E. Jaworsh,
Jonathan A. Decker, Denver, Colorado, for Plaintiff­
Appellant.

Cain & Hayter, LLP, Kristine K. Hayter, Colorado
Springs, Colorado, for Defendant-Appellee Mountain
States Mutual Casualty Company.

Fisher, Sweetbaum, Levin & Sands, P.C., Jon F.
Sands, Chelsey M. Burns, Denver, Colorado, for De­
fendant-Appellee American Family Mutual Insurance
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Company.

Campbell, Latiolais & Ruebel, P.C., Colin C. Camp­
bell, Madeline Mellers, Denver, Colorado,*S3! for
Defendant-Appellee Colony National Insurance
Company.

Wood, Ris & Hames, P.C., Clayton B. Russell, Den­
ver, Colorado, for Defendant-Appellee Farmers Alli­
ance Mutual Insurance Company.

Fowler, Schimberg & Flanagan, P.C., Katherine Tav­
lor Eubank, Denver, Colorado, for Defendant­
Appellee Hartford Insurance Company.

Senter, Goldfarb & Rice, L.L.C., John D. Hayes,
Maria T. Liehthall, Denver, Colorado, for Defendant­
Appellee Western Heritage Insurance Company.

Opinion by Jndge TAUBMAN.

Plaintiff, General Securi!)' Indemnity Company of
Arizona (GSINDA), appeaJs the trial court's orders
granting summary judgment in favor of six insurance
company defendants, American Family Mutual In­
surance Company (American), Colony National In­
surance Company (Colony), Farmers Alliance Mu­
tual Insurance Company (Farmers), Hartford Insur­
ance Company (Hartford), Mountain States MutuaJ
CasuaJty Company (Mountain), and Western Heri­
tage Insurance Company (Western). We affirm.

In granting defendants' sununary judgment motions,
the triaJ court rejected GSINDA's claims that defen­
dants were obligated to contribute to the defense of
GSINDA's insured, Foster Frames, against a third­
party construction defect complaint.

The sole issue for review is whether the triaJ court
erred in determining that defendants, who insured
Foster Frames' subcontractors (the sub­
subcontractors), had no duty to defend Foster Frames
as a matter of law because there was no "occurrence"
alleged in the underlying complaints of the construc­
tion defect litigation. We perceive no error because
we conclude that claims of defective workmanship,
standing alone, do not constitute an "occurrence."
Further, we conclude the broad aJlegations of "other"
or "consequential" damages here are insufficient to
give rise to a duty to defend.

Page 3

1. Background

In 2003, Sununit at Rock Creek Homeowoers Asso­
ciation, Inc. (HOA) filed suit against D.R. Horton,
Inc.-Denver (DRH) for aJJeged construction defects
in the Summit at Rock Creek housing project. Spe­
cifically, the HOA asserted, inter alia, that DRH's
negligence resulted in property damage and that DRH
breached contractual and implied warranties, which
also resulted in property damage. Eventually, the
HOA settled its claims against DRH.

After the HOA complaint was filed, DRH med a
third-party indemnification complaint against its sub­
contractors, including Foster Frames. DRH asserted
claims of breach of contract, breach of express war­
ranty, and negligence, among others.

Because GSINDA had insured Foster Frames, it de­
fended it against DRH's third-party complaint. The
DRH third-party complaint was later dismissed by
the trial court, and the dismissal was affIrmed by a
division of this court. See D.R. Horton, Inc.-Denver
v. AM Waterproofing. Inc.. 2008 WL 4516292
(Colo.Apo. No. 06CA 1874. Oct. 9. 2008) (not pub­
lished pursuant to CAR. 35(f) ).

In the trial court, Foster Frames med a fourth-party
complaint against the suh-subcontractors, seeking
indemnity if it were found liable to DRH.

The trial court stayed proceedings on Foster Frames'
fourth-party claims, pending appeal of the dismissal
of the DRH complaint.

In this action, GSINDA filed a complaint against the
sub-subcontractors' insurance companies, seeking
relief for their failure or refusaJ to share in the costs
of the defense of Foster Frames against the DRH
third-party complaint. GSINDA sought a declaratory
judgment as to the duties owed by defendants with
respect to Foster Frames. It also sought equitable
contribution, equitable subrogation, equitable indem­
nity, and damages, in the nature of reimbursement,
from defendants for the costs of defending or indem­
nifying Foster Frames.

GSINDA filed motions for partial summary judgment
against defendants, asserting that as a matter of law

© 2009 Thomson ReuterslWest. No Claim to Orig. US Gov. Works.
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the insurance policies *532 issued to the sub­
subcontractors obligated defendants to defend Foster
Frames against DRH's third-party complaint because
the underlying complaints alleged damage arguably
covered under the insurance policies. Defendants
filed cross-motions for summary judgment.

The trial court granted defendants' cross-motions for
summary judgment in six separate orders and deter­
mined that defendants were not obligated to defend
Foster Frames as a matter of law because the property
damage alleged by the HOA was not caused by an
"occurrence," as defined in defendants' insurance
policies.

The trial court certified its summary judgment orders
pursuant to C.R.C.P. 54(b) as fioal and appealable.
GSINDA now appeals.

The trial court stayed all other issues in the insurance
coverage action, pending resolution of DRH's appeal
of the trial court's dismissal of its third-party com­
plaint.

II. Coverage of Defective Workmanship Under In­
surance Policies

GSINDA contends that the trial court erred in not
following Hoang v. Monterra Homes (Powderhorn)
LLC, 129 P.3d 1028 eColo.App.2005) (Monterra
Homes), rev'd on other grounds sub nom. Hoang v.
Assurance Co. o(Am., 149 P.3d 798 eColo.2007), in
its determination that the underlying HOA complaint
and the DRH third-party complaint did not allege an
"occurrence."

More specifically, GSINDA argues that the trial court
should have applied Monterra Homes to determine
that because the sub-subcontractors did not know,
intend, or expect property damage to result from their
work, the HOA complaint and DRH third-party com­
plaint sufficiently alleged that defective workmanship
by DRH resulted from an accident. Thus, in
GSINDA's view, the underlying complaints alleged
ao occurrence that triggered coverage under the poli­
cies. We perceive no error in the trial court1s orders
because we conclude a claim of defective workman­
ship, standing alone, does not allege an occurrence.

We review a trial court's summary judgment order de
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novo. West Elk Ranch, L.I.e. v. United States. 65
P.3d 479. 481 (Colo.2002). Summary judgment is
appropriate when the pleadings and supporting
documentation demonstrate that no genuine issue of
material fact exists and that the moving party is enti­
tled to summary judgment as a matter of law. Id. The
nonmoving party is entitled to the benefit of all fa­
vorable inferences from the undisputed facts, and all
doubts as to the existence of a triable issue of fact
must be resolved against the moving party. !d.

ill The sole issue here is whether the underlying
complaints-the HOA complaint and the DRH third­
party complaint-alleged an occurrence that would
trigger a duty to defend under the insurance policies
defendants issued to the sub-subcontractors. We con­
clude that they did not.

[21[31[41[51 We review a trial court's interpretation of
an insurance policy de novo, applying ordinary prin­
ciples of contract interpretation. CVPnlS An/ax Min­
erals Co. v. Lexington Ins. Co., 74 P.3d 294
eColo.2003). We give words in an insurance policy
their plain and ordinary meaning, unless the policy
evinces a contrary intent. McGowan v. State Farm
Fire & Casualty Co., 100 P.3d 521, 522
eColo.App.2004). We read policy provisions as a
whole, rather than in isolation. Id. We cannot rewrite,
add, or delete provisions in our interpretation. Id.

ill In determining whether a duty to defend exists, a
trial court must limit its examination to the four cor­
ners of the underlying complaint. Cyprus Amax Min­
erals, 74 P.3d at 299.

ill An insurer's duty to defend arises when the under­
lying complaint against the insured alleges any facts
that might fall within the coverage of the policy.
Hecla Mining Co. v. New Hampshire Ins. Co., 8II
P.2d 1083. 1089 eColo.1991l (citing DOllglass v.
HartfOrd Ins. Co., 602 F.2d 934, 937 (J Oth
Cir.1979)).

00!2l An insurance company has a duty to defend if
the allegations in the complaint could impose liability
under the policy. ld. (citing Douglass. 602 F.2d at
937). Alternatively, an insurance company has a duty
to *533 defend if the allegations in the complaint
state a claim which is potentially or arguably within
the policy coverage or if there is some doubt as to
whether a theory of recovery within the policy cover-
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age has been pleaded. Id. (citing Cit" of Willoughbv
Hills v. Cincinnati Ins. Co.. 9 Ohio St.3d 177. 459
N.E.2d 555. 558 (\ 984).

With these principles in mind, we review the allega­
tions of the complaint against the sub-subcontractors,
which is based on the allegations in the HOA and
DRH complaints. Then we review the tenos of the
insurance policies.

As relevant here, the HOA complaint alleged:

2. The Community's existing 226 units were com­
pleted in approximately February 2001.

31. On information and belief, these errors [enumer­
ated in ~ 30 of the complaint], deficiencies and de­
fects, for which defendants are legally liable, have
caused, and continue to cause, actual property
damage, loss of use and/or other losses to the AB­
sociation, and consequential damage to, and the
loss of use of, various elements of the Project, over
time, from the date those areas were first put to
their intended use.

The DRH complaint incorporated the same property
damage allegations, asserting, "To the extent that the
allegations made in the HOA's Complaint are true,
which [DRH] denies, any and all damages incurred
by the HOA were proximately caused in whole or in
part by the breach of contract by the Third-Party De­
fendants [including Foster Frames] and/or their sub­
contractors." DRH made this same allegation with
regard to the HOA's other claims as well.

The trial court determined that "[t]he HOA com­
plaint, on which the [DRH] Third-Party complaint
was based, sought damages for numerous construc­
tion defects, but does not claim damages from any
event that would qualify as an 'occurrence' under"
the policies. Further, the trial court determined that
"the [DRH] third-party complaint contains no allega­
tion of the timing of the property damages," and it
"contains nothing substantive about the extent or
nature of the property damages either."

Our review of the HOA and DRH complaints shows
that the claims asserted lay in tort, contract, and
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breach of warranty. They alleged the contractors,
subcontractors, and sub-subcontractors were negli­
gent, breached contractual obligations, and breached
various express or implied warranties in constructing
the housing project. The claims also alleged general
defects, poor workmanship, improper design, and
misrepresentation or failure to disclose material facts
about the project. Because Foster Frames and the
sub-subcontractors at issue in this appeal worked
only on the construction aspect of the project, the
claims against them are limited to allegations that
their poor workmanship caused property damage.

The commercial general liability (CGL) insurance
policies defendants issued to the sub-subcontractors
limit defense and liability coverage to property dam­
age caused by an "occurrence.U The policies issued
by American, Western, Mountain, and Colony state:

a. We will pay those sums that the insured becomes
legally obligated to pay as damages because of
''bodily injury" or "property damage" to which this
insurance applies....

b. This insurance applies to "bodily injury" and
"property damages" only if:

(1) The ''bodily injury" or "property damage" is
caused by an "occurrence" that takes place in the
"coverage territory"; and

(2) The ''bodily injury" or "property damage" occurs
during the policy period.

The language in the Hartford and Farmers policies is
substantially the same.

The word "occurrence" is defined in the American,
Western, Mountain, Colony, and Hartford policies as:
"an accident, including continuous or repeated expo­
sure to substantially the same general harmful condi­
tions." The Fanners policies similarly define "occur­
rence" as: "an accident and includes repeated expo­
sure to similar conditions."

Thus, all the insurance policies at issue require an
accident to trigger an occurrence. Because "accident"
is not defmed by the *534 policies, we apply the or­
dinary definition of "accident" to determine if the
underlying complaints alleged an occurrence.

© 2009 Thomson ReuterslWest. No Claim to Orig. US Gov. Works.
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The trial court used Black's Law Dictionary to defIne
an accident as "[a]n unintended and unforeseen inju­
rious occurrence; something that does not OCCUf in
the usual course of events or that could not reasona­
bly be anticipated." Black's Law Dictionary 6 (2d
pocket ed.200 I). Applying that definition, it con­
cluded that the allegations in the underlying com­
plaints did not concern unanticipated events, and thus
were not accidents.

A. "Occurrence"

Divisions of this court have previously defIned "acci­
dent" in CGL policies as: "an unanticipated or un­
usual result flowing from a commonplace cause."
MonteYro Homes, 129 P.3d at 1034: Union Ins. Co. v.
Hottenstein, 83 P.3d 1196, 1201 (Colo.App.2003);
Fire Ins. Exchange v. Bent/eo, 953 P.2d 1297, 1300
(Colo.App.1998). In addition, courts in Colorado and
other jurisdictions have considered an accident to be
a "fortuitous event." See American Home Assurance
Co. v. AGM Marine Contractors, Inc., 379 F.Supp.2d
134. 136 CD.Mass.2005), affd, 467 F.3d 810 (1st
Cir.2006); McGowan 100 P.3d at 525: Auto-Owners
Ins. Co. v. Home Pride Cos.. 268 Neb. 528, 684
N.W.2d 571. 577 (2004); 9A Lee R. Russ & Thomas
F. Segalla. Couch on Insurance § 129:4 Od ed.2005)
(fortuity is required to constitute an accident) (col­
lecting cases).

A division of this court previously determined that
poor workmanship constituting a breach of contract is
generally not an accident that constitutes a covered
occurrence. Hottenstein, 83 P.3d at 1202. There, the
homeowner's underlying complaint against a con­
struction company included breach of contract claims
based on defective workmanship. Id. at 1198. Al­
though the homeowner was awarded damages for
breach of contract, the trial court did not require the
defendant's insurance company to indemnify the de­
fendant. On appeal, a division of this court held that
the insurance policy precluded coverage of the breach
of contract liability for defective workmanship be­
cause the breach of contract was not an accident that
constituted an occurrence.ld. at 1202.

Here, the HOA complaint and the DRH third-party
complaint alleged not only breach of contract, but tort
and breach of warranty claims as well.
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Whether defective workmanship can constitute an
occurrence for purposes of both tort and breach of
warranty claims is an issue of first impression in
Colorado. We are persuaded by the reasoning of
courts in other jurisdictions that have extended the
Hottenstein rule to all claims of poor workmanship,
regardless of whether the claims are based on con­
tract, tort, or breach of warranty theories. See, e.g.,
Pursell Constr.. Inc. v. Hawkeye-Securitv Ins. Co..
596 N.W.2d 67 Gowa 1999) (making no distinction
when analyzing an underlying complaint with both
breach of contract and negligence theories where the
claim was based on the same allegation of defective
workmanship) .

UQl We conclude the better rule is that a claim for
damages arising from poor workmanship, standing
alone, does not allege an accident that constitutes a
covered occurrence, regardiess of the underlying le­
gal theory pled. See Ronald M. Sandgrund & Leslie
A. Tuft, Liabilitv Insurance Coverage for Breach of
Contract Damages, 36 Colo. Law. 39, 39 (Feb.20071
(difficulties arise "in jurisdictions that attempt to
clearly demarcate coverage between tort and contract
liabilities, because some liabilities may sound both in
tort and contract"); cf Gerritv Co. v. CIGNA Prop. &
Cas. Ins. Co., 860 P.2d 606. 607 (Colo.App.1993)
(duty to defend is determined by factual allegations,
not by legal claims).

Next, we address whether general allegations of
faulty workmanship constitute an occurrence under
the policies at issue here. There is a split among other
jurisdictions whether a defective workmanship claim,
standing alone, is an "occurrence" under CGL poli­
cies. See9A Couch on Insurance § 129:4 (collecting
cases). Compare Clifford J. Shapiro,
Point/Counterpoint: Inadvertent Construction De­
Jects are an "Occurrence" Under CGL Policies 22
Constr. Law. 13 (Spring 2002), with Linda B. Fo;ter,
Point/Counterpoint: No Coverage Under the *535
CGL Policy for Standard Construction Defect
Claims, 22 Constr. Law. 18 (Spring 2002).

A majority of those jurisdictions has held that claims
of poor workmanship, standing alone, are not occur­
rences that trigger coverage under CGL policies simi­
lar to those at issue here. See J2.a Resources, Inc. v.
King. 987 F.2d 98 (2d Cir.1993); State Farm Fire &
Cas. Co. v. Til/erson, 334 mApp.3d 404. 268
IlLDec. 63. 777 N.E.2d 986 (2002); Pursell Conser.
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596 N.W.2d 67; Auto-Owners, 684 N.W.2d at 576;
KVaeJ11er Metals Div. orKvaerner u.s., Inc. v. Com­
mercial Union Ins. Co.. 589 Pa. 317.908 A.2d 888
(2006); L-J. Inc. v. Bituminous Fire & MaI;lle Ins.
Co.. 366 S.C. 117.621 S.E.2d 33 (2005); Christopher
Burke, Construction Dejects and the Insuring
Agreement in the CGL Policy-There is No Coverage
Jor a Contractor's Failure to Do What It Promised,
Prac. L. Inst.; Litig. No. 8412, Insurance Coverage
2006; Claim Trends and Litigation 73, 82 (May
2006) (Burke) (collecting cases) ("Courts from no
less than 25 states have adopted the position that
there is no coverage [under CGL policies] for con­
struction defect claims.").

Further, a corollary to the majority rule is that an "ac­
cident" and "occurrence" are present when conse­
quential property damage has been inflicted upon a
third party as a result of the insured's activity. J.2.G.,
987 F.2d at 102: see, e.g., Auto-Owners, 684 N.W.2d.
at 578-79 (faulty installation of roof shingles that
caused consequential damage to roof structures and
other buildings was sufficient to constitute an occur­
rence). As discussed below, we conclude there is no
basis to apply this corollary here.

In contrast, a minority of jurisdictions has held that
the damage resulting from faulty workmanship is an
accident, and thus, a covered occurrence, so long as
the insured did not intend the resulting damage. See
Great Am, Ins. Co. v. Woodside Homes Corp.. 448
F.Supp.2d 1275 m.Utah 2006); United States Fire
lns. Co, v. J.S.U.B.. Inc.. 979 So.2d 871 (Fla.2007);
Lee Builders, Inc. v. Farm Bureau Mut. Ins. Co., 281
Kan. 844, 137 P.3d 486 (2006); Travelers Indem. Co.
v. Moore & Assocs., Inc., 216 S.W.3d 302
(Tenn.2007); Lamar Homes, Inc. v. Mid-Continent
Cas. Co., 242 S.W.3d 1 ITex.2007); Am. Familv MUl,
Ins. Co. v, Am. Girl, Inc., 268 Wis.2d 16. 673
N.W.2d 65. 83 (2004).

We are persuaded by the majority rule because it is
consistent with Hottenstein and McGowan and relies
on the necessary element of fortuity inherent in the
ordinary meaning of the term "accident." Addition­
ally, the Tenth Circuit and Colorado courts have
found an "occurrence" only when additional, conse­
quential property damages were alleged as a result of
the faulty workmanship. Adair Group Inc. v. St. Paul
Fire & Marine Ins. Co.. 477 F.3d 1186, 1187-88
1I0th Cir.2007); see, e.g., Am. Emplover's Ins. Co. v.
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Pinkard CanstI'. Co.. 806 P.2d 954, 955
(Colo.App.1990) (coverage when the poor workman­
ship in using the wrong material for a roof installa­
tion led to the roof collapsing, which caused addi­
tional property damage); Colal·d v. Am. Family Mut.
Ins. Co.. 709 P.2d 11. 13 (Colo.App.1985) (coverage
when the poor workmanship created an exposure to
continuous condition, which resulted in additional
property damage).

In McGowan, a division of this court determined that
a CGL policy excluded coverage for faulty workman­
ship. 100 P.3d at 525. There, the division relied on an
explicit exclusion in the insurance policy for faulty
workmanship. However, the division explained that
CGL policies "normally exclude coverage for faulty
workmanship based on the rationale that poor work­
manship is considered a business risk to be borne by
the policyholder" and such policies are "not intended
to be the equivalent of performance bonds." 100 P.3d
at 525.

This same rationale has been used in jurisdictions
that have adopted the majority rule. For example, in
Pursell COllstruction the Iowa Supreme Court re­
fused to adopt the minority rule because the "funda­
mental nature of a comprehensive general liability
policy" would then hold the insurer as "a guarantor of
the insured's performance of the contract," and the
insurance policy would thus take on the attributes of
a performance bond. 596 N.W.2d at 71; see also
Kvaerner, 908 A.2d at 899 (the minority rule im­
properly *536 converts an insurance policy into a
performance bond).

Additionally, the McGowan division concluded that
poor workmanship is not a "fortuitous event." Other
jurisdictions adopting the majority rule have similarly
focused on the fortuity required to constitute an acci­
dent.

For example, the Nebraska Supreme Court examined
a CGL policy similar to the ones at issue here. Auto­
Owners Ins. Co. 684 N.W.2d 571. It adopted the
majority rule because it concluded that "[t]be fortuity
implied by reference to accident or exposure is not
what is commonly meant by a failure of workman­
ship." Id. at 577 (quoting McAllister v. Peerless Ins.
Co. 124 N.H. 676, 474 A.2d 1033. 103611984).

The Pennsylvania Supreme Court rejected the minor-
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ity rule because it relied on "an overly broad interpre­
tation of accident." Kvaemer. 908 A.2d at 899 n. 9.
The court held that faulty workmanship claims "sim­
ply do not present the degree of fortuity contemplated
by the ordinary deftnition of 'accident' or its com­
monjudicial construction in this context." ld. at 899.

In contrast, the jurisdictions adopting the minority
rule have unconvincingly concluded that defective
work is unforeseeable, and thus the property damage
caused hy defective work is an accident that consti­
tutes an occurrence. See Js. U.E.. 979 So.2d at 883:
Moore & Assocs., 216 S.W.3d at 309. However,
courts adopting the minority rule and applying a
broad definition of "accident" do not address the rea­
soning of courts following the majority rule that an
accident must be fortuitous. See. e.g., Js. U.E" 979
So.2d at 885-86.

Furthermore, the minority rule has been criticized as
improperly shifting the burdens of a subcontractor's
poor workmanship from the contractor to the insur­
ance company. For example, in Lamar Homes. the
dissent reasoned that the minority rule would dis­
suade contractors from avoiding unqualifted subcon­
tractors because the insurance companies, not the
contractors, would pay for the consequences of a
suhcontractor's defective workmanship. 24? S.W.3d
at 20 (Brister, J., dissenting).

B. Monterra Homes

Despite the large number of jurisdictions following
the majority rule, GSINDA argues that we must re­
verse because the trial court disregarded Monterra
Homes in determining that the underlying HOA com­
plaint and DRH third-party complaint here did not
allege an occurrence. GSINDA asserts that the insur­
eds, Foster Frames and the sub-subcontractors, did
not intend defective workmanship, and thus there was
an accident that constituted an "occurrence." We dis­
agree. MOllterra Homes is unpersuasive because (I) it
does not address the out-of-state case law discussed
above, (2) its standard would render other provisions
in defendants' insurance policies superfluous, and (3)
it relies on Hecla's interpretation of "occurrence,"
which involved a deftnition materially different from
that in the policies at issue.

1. Out-of-State Authority
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The Monlerra Homes division cited only Colorado
case law in its discussion. It did not consider the out­
of-state authority discussed above, particularly the
majority rule, whicb we have found persuasive.

Thus, the Monterra Homes division did not consider
whether defective workmanship was accidental based
on the concept of fortuity. As discussed above, we
are persuaded that defective workmanship is not a
fortuitous event that constitutes an accident. There­
fore, as a matter of law, faulty work is not included
under the definition of"occurrence" in this case.

In Monlerra Homes, the homeowners had prevailed
on their underlying complaint against a builder for
property damage. The homeowners brought a gar­
nishment action against the builder1s insurer to re­
cover the award of damages. The trial court entered
judgment in favor of the homeowners and against the
insurance company, and a division of this court af­
ftrmed.

That division held that the trial court applied the
proper legal standard in determining that there was an
occurrence under the *537 insurance policy because
it had focused on the knowledge, actions, and inten­
tions of the insured builder. That division relied on
Hecla for the proposition that "it is the 'knowledge
and intent of the insured' that make injuries or darn­
ages expected or intended rather than accidental."
129 P.3d at 1034 (quoting Hecla, 8!1 P.2d at 1088).
Then, it affirmed the trial court's fmding of an occur­
rence based on evidence showing that the builder did
not intend or expect the property damages resulting
from its negligence.

2. Superfluous Provisions

UlJ A reading of the insurance policies at issue that
focuses only on the knowledge and intent of the in­
sureds would render other provisions in those policies
superfluous. Under Colorado law, we must avoid
reading an insurance policy so as to render some pro­
visions superfluous. See Holland v. Ed. of Count>
Comm'rs, 883 P.2d 500. 505 rColo.App.1994) (in
construing contracts, courts must give effect to every
provision, if possible).

The American, Western, Mountain, Colony, and
Hartford policies contain an explicit exclusion for
expected or intended damage:
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This insurance does not apply to .,. "[b]odily injury"
or "property damage" expected or intended from
the standpoint of the insured....

Similarly, the Farmers policies state:
'We" do not pay for "bodily injury," or "property

damage": a. which is expected by, directed by, or
intended by the "insured"; or b, that is the result of
intentional and malicious acts of the "insured."

Applying the Manteno Homes "occurrence" defmi­
tion would render these provisions superfluous, be­
cause they already exclude coverage for property
damage resulting from expected or intended conduct.
See Burke, at 94 (defining "occurrence" based on
"whether the insured 'expected or intended' to cause
the damage ... renders the expected or intended injury
exclusion in the policy meaningless"). Significantly,
the Mon/erra Homes division did not address whether
a similar provision existed in the policy at issue there.

3. "Occurrence" in Hecla

Additionally, the reliance on Hecla was misplaced in
Monterra Homes because the Hecla insurance policy
defined "occurrence" differently from its definition in
the policies at issue here. Hecla interpreted a pre­
1986 CGL policy, which had defined "occurrence" as
"an accident, including continuous or repeated expo­
sure to conditions, which result in ... property dam­
age, neither expected nor intended from the stand­
point of the insured." 811 P.2d at 1086 (emphasis
added). The Monterra Homes division did not ex­
plain how to reconcile the two different "occurrence"
definitions. However, the "occurrence" definition at
issue here does not focus on the expectations or in­
tentions from the insured's standpoint. Thus, our in­
terpretation of the term here need not be limited to
the expectations or intentions of the insured.

C. Consequential Damage

As discussed above, the HOA complaint alleged
various construction defects and deficiencies, which
were also incorporated into the DRH third-party
complaint. Based on the allegations within the four
comers of those complaints, the terms of the insur­
ance policies at issue, and the plain meaning of "ac­
cident," we conclude the trial court did not err in de-
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termining that the allegations did not trigger a duty to
defend. Even viewing the allegations in the light most
favorable to GSINDA, we are not persuaded that the
underlying complaints alleged any damage beyond
the work product of Foster Frames or the sub­
subcontractors.

In reaching this conclusion, we reject GSINDA's fur­
ther contention that a duty to defend was triggered by
allegations in the HOA complaint of "other losses"
and "consequential damage" to Hvarious elements of
the Project." At oral argument, GSINDA argued that
additional property damage was alleged based on the
list of defects contained in the HOA complaint. How­
ever, it did not provide any specific instances of the
additional or "other property" damage. Further,
GSINDA has not identified any allegations of conse­
quential damages in the HOA complaint resulting
from defective workmanship that *538 would apply
to Foster Frames or the sub-subcontractors.
SeeC,R,C.P. 8(a) (pleading must include short and
plain statement of claim showing the pleader is enti­
tled to relief).

The DRH third-party complaint alleged that Foster
Frames performed framing, siding installation, win­
dow installation, and sliding glass door installation
for the project. Similarly, the Foster Frames com­
plaint alleged the sub-subcontractors were hired to
"perform framing, window installation, siding and
sliding glass door work and other activities at Rock
Creek."

The HOA complaint generally alleged faulty work­
manship in construction of the entire project, which
encompassed numerous contractors, subcontractors,
and sub-subcontractors. This appeal is limited to Fos­
ter Frames and its sub-subcontractors. However, any
potential consequential damage alleged in the HOA
complaint concerns work on the project unrelated to
Foster Frames, for example, "cracking of interior
flooring materials (tile, etc,) from structural founda­
tion movement." There are no allegations that Foster
Frames was responsible for placement of the founda­
tion, or for faulty workmanship that could have
caused the foundation movement, or resulted in the
interior floor cracking. Thus, there was no conse­
quential damage alleged that would trigger a duty to
defend.

Neither the DRH third-party complaint nor Foster

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



205 P.3d 529
205 P.3d 529
(Cite as: 205 P.3d 529)

Frames' fourth-party complaint identified any conse­
quential property damage relating to Foster Frames or
the sub-subcontractors. Further, neither on summary
judgment nor on appeal bas GSINDA specified any
allegations of consequential damages for which there
was a duty to defend. The general allegations in the
ROA complaint, such as "[o]ver-driven nails for the
attachment of the horizontal hardboard siding," de­
scribe potential defects in the work product itself, not
additional or consequential property damage.

GSINDA has cited no authority, and we have found
none, holding that such conclusory allegations of
consequential damages trigger a duty to defend. We
agree with the trial court that the "allegations contain
nothing substantive about the extent or nature of the
property damages,"

Therefore, the corollary rule providing coverage for
consequential damages is not applicable, and the al­
legations in the underlying complaints could not im­
pose a duty to defend under defendants' insurance
policies as a matter of law.

Ill. Other Issues

Because we affirm the trial court, we need not ad­
dress the other issues raised by defendants, including
whether Foster Frames was an additional insured
under the policies and whether the ongoing opera­
tions exclusion in certain policies precluded cover­
age.

The trial court's orders are aflinned.

Judge ROMAN and Judge LICHTENSTEIN concur.
Colo.App.,2009.
General Sec. Indem. Co. of Arizona v. Mountain
States Mut. Cas. Co.
205 P.3d 529

END OF DOCUMENT
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Monday, January 25, 2010

Is there coverage for contruction defect claims in Colorado? Part 2: Did
we go from bad to worse?

In Greystone Const., Inc. v. National Fire & Marine Ins. Co., 649 F.Supp. 2d 1213 (D.
Colo. 2009), a contractor and one of its insurers brought an action against a second
insurer after the second insurer refused to fund the contractor's defense in construction
defect actions brought by homeowners.

Relying heavily upon the reasoning of the General Sec. Indem. Co. of Arizona v.
Mountain States Mut. Cas. Co., 205 PJd 529 (Colo. App. 2009) court, the Federal
District Court for Colorado closely examined whether the plaintiffs complaints for
damages that would constitute an "occurrence" under the relevant insurance policy. The
court found only "conclusory references to consequential damages," and a failure "to
provide specifics by which [the insurance carrier] or [the] court could ascertain what
those damages were and whether they involved something other than [the
subcontractor's] work product." Greystone Const., 649 F.Supp. 2d at 1220. The Court
went on to state that property damage only to the home itself was insufficient to create a
duty to defend or indemnify under the subject co=ercial general liability insurance
policy. Id.

This case emphasizes the need to be especially diligent and thorough when drafting
complaints in construction defect matters. Additionally, the Greystone case makes clear
that general allegations of"consequential damages" without specific explanation as to the
nature of such damages, may fail to trigger insurance coverage and therefore an insurance
carrier's duty to defend or to indemnify.

If you have any questions regarding the Greystone case, or
anything else pertaining to construction law or insurance coverage issues in Colorado,
please contact Shawn Eady at (303) 987-9816 or bye-mail ateady@hhmrlaw.com. For a
more full explanation of construction law in Colorado please visit our website or request
a copy of our Overview of Construction Defect Litigation in Colorado.

Posted by Shawn Eady at 8:31 PM 0 comments ~/Links to this post
Labels: Colorado construction attomeys, Colorado construction litigation, construction
defect, Denver construction attomeys
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United States District Court,

D. Colorado.
GREYSTONE CONSTRUCTION, INC., Peter J.
Hamilton, the Branan Company, Carl K. Branan,

Michael C. Branan, and American Family Mutual
Insurance Company, Plaintiffs,

v.
NATIONAL FIRE & MARINE INSURANCE

COMPANY, Defendant.

Civil Action No. 07-cv·00066·MSK·CBS.

Aug. 18,2009.

Lelia Kathleen Chaney, David Steven Leigh, Mi­
chael S. Power, Lambdin & Chaney, LLP, Denver,
CO, Steven Paul Bailey, Jacob F. Kimball, Steven
Paul Bailey, Anderson, Dude & Lebel, PC, Color­
ado Springs, CO, for Plaintiffs.

Peter J. Morgan, Tory Drew Riter, Robert M. Bald­
win, Baldwin Morgan & Rider, PC, Denver, CO,

for Defendant.

OPINION AND ORDER GRANTING, IN
PART, MOTIONS FOR SUMMARY JUDG·

MENT

MARCIA S. KRIEGER, District Judge.

*1 TIllS MATIER comes before the Court pursu­
ant to Plaintiffs Greystone Construction, Inc. and

Peter Hamilton (collectively, "Greystone") and
American Family Mutual Insurance Company's
("American Family") Motion for Partial Summary
Judgment (# 149), and Defendant National Fire &

Marine Insurance Company's ("National Fire") re­
sponse (# 156); the parties' Joint Motion to Bifurc­
ate Coverage Issues (# 151); National Fire's Motion

for Summary Judgment (# 152) as against all
Plaintiffs, Plaintiffs The Branan Company, Carl
Branan, and Michael Branan's (collectively,
"Branan") and American Family's response (# 155),
Greystone and American Family's response (# 158);
and Branan and American Family's Motion for Par­
tial Summary Judgment (# 153), and National Fire's
response (# 157),

FACTS

The parties have stipulated (# 150) to the facts they
believe are necessary to resolve the issues presen­
ted here. Greystone and Branan are both businesses
engage in the construction of residential homes.
Both Greystone and Branan have obtained commer­
cial general liability insurance policies from both
National Fire and American Family. As discussed
in more detail below, both builders were named in
construction defect lawsuits by purchasers of their
homes, and both builders sought defense and in­
demnification against those suits by both National
Fire and American Family. American Family ulti­
mately tendered a defense to the builders in both
suits, but National Fire refused to do so.

The Hull suit

In 2001, Richard and Lisa Hull purchased a home
constructed by Greystone. That home suffered
property damage due to soil subsidence, water in­
trusion, and other instances of what the parties here
agree was allegedly "poor workmanship." In 2005,
the Hulls sued Greystone ("the Hull suir'), alleging
that: (i) Greystone failed to recognize defects in the
soil upon which the house was built, and (ii) that
portions of the house were not adequately designed
to withstand "abutting loads." The Hull suit asser­
ted claims for negligence, negligent misrepresenta­
tion, violation of the Colorado Consumer Protection
Act, breach of warranty, and other claims.
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Upon being served with the Hull suit, Greystone
contacted its insurers. National Fire and American
Family. American Family agreed to undertake
Greystone's defense of the claim, subject to a reser­
vation of rights. However, National Fire refused to
defend Greystone in the suit, relying primarily on
endorsements to Greystone's policy: (i) excluding
coverage for damage Hincepting prior to" National
Fire's coverage, (li) requiring an insured to make an
express election among co-insurers of the company
it wished to undertake defense of a suit, and (iii)
providing that National Fire's coverage would be
deemed in excess of any other coverage carried by
the insured. In addition, National Fire reserved its
right to invoke other endorsements. including one
those excluding coverage for subcontractor actions
and one relating to ground subsidence, among oth­

ers.

*2 Greystone, through American Family, ultimately
settled the Hull suit for approximately $300,000.

The Giorgetta suit

In 1999, Douglas and Sandra Giorgetta purchased a
home from Branan. As with the Hulls, the Gior­
gerta's home began suffering property damage ap­
parently relating to soil conditions, among other
things. In 2006, the Giorgettas brought suit against
Branan ("the Giorgetta suit"), alleging claims sim­
ilar to those asserted by the Hulls against Grey­
stone. Branan promptly notified both American
Family and National Fire of the suit. American
Family agreed to tender a defense to Branan, but
National Fire refused. The parties' stipulation of
facts does not identify the particular grounds upon
which National Fire refused Branan's request for
defense and indemnification.

Branan, through American Family, ultimately
settled the Giorgetta suit by buying back the home
for $565,000. Those funds were paid entirely by
American Family.

In their Complaint (# 1) in this action, the Plaintiffs
assert claims for: (i) declaratory relief, in that Na­
tional Fire has a duty to both defend and indemnify
(on a pro rata basis with American Family) both
Greystone and Branan; (ii) contribution/equitable
subrogation by American Family for the amounts
paid in settlement of the Hull and Giorgetta suits;
(iii) breach of contract; (iv) bad faith breach of con­
tract; and (v) violation of the Colorado Consumer
Protection Act.

Pursuant to Fed.R.Civ.P. 42(b), the parties have
agreed and jointly move to bifurcate (# 151) ques­
tions requiring interpretation of policy language-in
order to determine whether coverage exists for the
Hull and Branan suits-from the remaining issues in
this case. Based on the stipulated facts discussed
above, Greystone/American Family, Branan!
American Family, and National Fire all move for
judgment in their favor on the issue of coverage.

As discussed below. it is not necessary to reach-and
thus, not necessary to recite-the parties' respective

positions on a variety of issues raised in the brief­
ing. It is sufficient to note that, with regard to the
first question of whether the Hull and Giorgetta

suits alleged an "occurrence" falling within the
general coverage provisions of the policies, Nation­
al Fire's motion (# 152) argues that the suits essen­
tially asserted "poor workmanship" as the cause of
the property damage, and that "poor workmanship"
does not constitute an accidental "occurrence" un­
der the terms of the policies. Greystone's motion (#

149) argues that coverage was available for the
Hull lawsuit because the general historical trend
and majority rule in most states recognize faulty

workmanship as being an "occurrence" covered by
general liability policies. Branan's motion (# 153)
raises similar arguments, incorporating many of
Greystone's arguments by reference (and sometimes
setting forth Greystone's arguments verbtaim), and
specifically argues that ti,e damages claimed in the
Giorgetta suit constitute an "occurrence" under the
policy.
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ANALYSIS

A. Standard of review

*3 Although nominally captioned as summary judg­
ment motions, the parties here have stipulated to all
of the facts necessary to resolve the question of
policy interpretation and the scope of coverage, and
thus, the normal inquiry prompted by summary
judgment motions-the determination of whether a
genuine factual dispute exists requiring trial-is not
appropriate here. Rather, the Court merely applies
the law to the undisputed facts and enters judgment
as appropriate.

B. Standards governing interpretation of policy
language

Because this Court's subject-matter jurisdiction
arises due to the diversity of citizenship of the
parties, the Court applies Colorado's substantive
law governing the interpretation of insurance policy
language. See Gasperini v. Center for Humanities,
Inc., 518 U.S. 415, 426-27 (1996). Under Colorado
law, insurance policies are construed under the
same traditional principles that govern the interpret­
ation of any contract. Compass Ins. Co. v. City of
Littleton, 984 P.2d 606, 613 (Colo.1999).

When attempting to construe language in an insur­
ance policy, the Court's ultimate goal is to ascertain
and give effect to the reasonable expectations of the
parties to the policy. Pompa v. American Family
Mut. Ins. Co., 520 F.3d 1139, 1143 (lOth Cir.2008).
The strongest indication of the parties' reasonable
expectations is the policy language itself, and thus.
the Court's first step is to give effect to the plain
and ordinary meaning of its terms, as those terms
would be understood by a person of ordinary intel­
ligeoce. MarkWest Hydrocarbon, Inc. v. Liberty
Mut. Ins. Co., 558 F.3d 1184, 1190 (lOth Cir.2009),
citing Farmers Ins. Exch. v. DOtSOll, 913 P.2d 27,
30 (Colo.1996); Pompa, 520 F.3d at 1143. In other

words, the Court construes the policy language not
as the insurer intended it to mean, but according to
what the ordinary reader and purchaser would have
understood it to mean. Regional Balik of Colorado,
N.A. v. St. Paul Fire & Marine IllS. Co., 35 F.3d
494,496 (10th Cir.1994). The same rules apply to
provisions in insurance policies that exclude certain
situations from otherwise available coverage; ex­
clusionary terms must also be construed according
to their plain and apparent meaning. Worsham COII­
tr. Co. v. Reliallce Ins. Co., 687 P.2d 988, 990
(Colo.App.1984). The Court must not construe
terms of a policy in isolation; it must consider the
policy as a whole. Simon v. Shelter General Ins.

Co., 842 P.2d 236, 239 (Colo.1992).

When terms in a policy are susceptible to more than
one reasonable interpretation, the Court must con·
strue the ambiguous term against the drafter-the in­
surer-and in a manner that would promote, rather
than deny, coverage. Blackhawk-Central City Sanit­
ation Dis!. v. American Guarantee & Uab. Ins. Co.,
214 F.3d 1183, 1191 (10th Cir.2000). However, a
term is not ambiguous simply because the parties
disagree as to its meaning, or where hypothetical or
abstract sets of facts create the potential of ambigu­
ity. Allstate Ins. Co. v. funiel, 931 P.2d 511, 513
(Colo.App.1996).

*4 The duty to defeod and duty to indemnify are
discrete ohligations under an insurance policy, and
are subject to differiog analyses. A duty to indem­
nify arises only when the policy terms actually cov­
er a judgment or settlement against an insured.
Cyprus Amax Minerals Co. v. Lexington Ins. Co.,

74 P.3d 294, 299 (Colo.2003). By contrast, a duty
to defend arises when the underlying compliant
against the insured alleges facts that might argu·
ably fall within the terms of the policy. Hecla Min·
ing Co. v. New Hampshire Ins. Co., 811 P.2d 1083,
1089 (Colo.1991). An insurer disclaiming any duty
to defend bears a "heavy burden" of showiog that
no set of facts consistent with those alleged in the
underlying complaint could give rise to a situation
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where coverage existed under the policy. Id. at
1089, 1090.

C. Whether the property damage constitutes an
"occurrence"

The first issue on which the parties disagree is
whether the damage to the Hull or Giorgetta prop­
erties constitutes the result of an "occurrence." The
core policy language defining coverage in both the
Greystone and Branan policies provides property
damage "caused by an occurreoce" falls within the
scope of the policy. Docket # 150, 'I 36. An
"occurrence," in tum, is defined as "an accident, in­
cluding continuous or repeated exposure to substan­
tially the same general harmful conditions." Id., 'I
37.

The parties bave framed up this issue as largely a
legal one: can property damage resulting from poor
workmanship constitute an "occurrence" as that
term is used in the policy? Although both the Hull
and Giorgetta complaints contain, among other
things, claims of defective design, misrepresenta­
tion, and deceptive trade practices, the parties'
briefs appear to limit their arguments to the ques­
tion of whether the policies cover damages arisina
out of poor workmanshipFN1 National Fire's posi~
tion is that an essential element of a generalliabil­
ity policy is that the damages insured against be
"fortuitous," and extending coverage to the insured
wbere the claimant alleges only poor workmanship
would convert the general liability policy into a
performance bond warrantying the insured's
products. Citing, among others, Union Ins. Co. v.
Hottenstein, 83 P.2d 1196, 1202 (Colo.App.2003).
The Plaintiffs' position is that while poor workman­
ship, standing alone, may not constitute an
"occurrence," poor workmanship that results in
property damage does fall within such coverage.
Citing Hoang v.. Monterra Homes, 129 P.3d 1028
(Colo.App.2005), rev'd on other grounds, 149 P.3d
798 (Colo.2007).

FN 1. Greystone's motion makes a fleeting
contention that "National Fire ignores the
allegations of property damage from negli­
gent repair and negligent misrepresenta­
tion," but does not elaborate on this argu­
ment. Docket # 149 at 8. To the extent
Greystone intended to argue that the Hull
suit involved more than just a claim of
poor workmanship and that these non­
workmanship claims also constitute an
"occurrence," the Court finds that argu­
ment inadequately developed and does not
consider it.

In February 2009, after the parties briefing, the Col­
orado Court of Appeals decided General Security
Indemnity Co. of Arizona v. Mountain States Mutu­

al Casualty Co., 205 P.3d 529 (CoI0.App.2009),
which greatly clarified the issue. In General Secur­
ity, interpreting identical policy language to that
presented bere, the court noted that a split existed
among jurisdictions as to "whether a defective
workmanship claim, standing alone, is an
'occurrence' under CGL [Commercial General Li­
ability] policies." Id. at 534. It found that the ma­
jority of jurisdictions beld that "claims of poor
workmanship, standing alone, are not occurrences
that trigger coverage," while the minority rule was
"damage resulting from faulty workmanship is an
accident, and thus, a covered occurrence." Id. at
535. Tbe court also observed a "corollary" to the
majority rule: that even wben fan1ty workmanship
is the cause, an "occurrence" is present "when con­

sequential property damage has been inflicted upon
a third party as a result of the insured's activity." Id.

The General Security court concluded that the ma­
jority rule was most consistent with prior Colorado
and 10th Circuit caselaw and properly accounted
for the necessary element of fortuity. 205 P.3d at
535. The court distinguisbed Hoang, one of the
primary cases relied upon by the Plaintiffs bere,
finding it "unpersuasive" in several respects. Id. at
536-537.

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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*5 After adopting the maJonty rule-that faulty
workmanship alone cannot give rise to an
"occurrence"-the General Securiry court then
turned to the question of the corolIary. Finding that
the complaints of property damage in the underly­
ing suit did not "alIege[ ] any damage beyond the
work product" of the insured,FN2 the court con­

cluded that the corolIary did not apply. ld. at 537.

Thus, the court found that the policy did not impose
a duty on the insurer to defend the underlying suit.

ld. at 538.

FN2. General Security involved a claim
against the insurer of a subcontractor re­
sponsible for framing of windows and door
instalIations and iostalIation of siding. The
General Security court noted that the UD­

derlying suit alIeged poor workmanship on
the part of the subcontractor, such as
"over-driven nails for the attachment of the
horizontal hardboard siding," but observed

that these allegations "describe potential
defects in the wnrk product itself, not addi­
tional or consequential property damage."
Id. at 538. The underlying suit did allege
some fonus of actual property damage,
such as "cracking of interior flooring ma­
terials (tile, etc.) from structural founda­
tion movement," but the court observed
that the window and door subcontractor
could not possibly be deemed to be at fault
for sucb damages. Id.

With a smalI exception, General Security effect­
ively resolves the parties' dispute here as to whether
poor workmanship can constitute an "occurrence"
under a general liability policy. The rule derived
from General Security is that a claim alIeging poor
workmanship does not constitute an "occurrence"
under that policy language (the same language
present here) unless that claim alleges consequen­
tial property damages running to third parties. Per­
haps anticipating Colorado's adoption of the major­
ity rule, the Plaintiffs argue that the Hull and Gior-

getta suits fall within what General Security ulti­
mately referred to as the "corollary." Specifically,
the Plaintiffs argue that the General Security rule
applies only when there are allegations of poor
workmanship that nevertheless result in no material
property damage (e.g. "over-driven nails"). The
Plaintiffs here contend that the corollary is in­
voked-and coverage extends-when the poor work­
manship results in actual property damage to the
work product itself. Here, the Plaintiffs argue, the
poor workmanship has resulted in actual property
damage to the Hull and Giorgetta homes, and thus,
the poor workmanship here constitutes a fortuitous
"occurrence."

A close reading of General Security and the cases it
relies upon reveals the Plaintiffs' position to be un­
tenable. lt is clear from both the discussion in Gen­
eral Security and those cases it cites that the
"damage inflicted on a third party" necessary to in­
voke the corollary refers to faulty workmanship
causing property damage to something other than
the work product itself. Id. at 535, citing J.Z.G. Re­
sources, Inc. v. King, 987 F.2d 98, 102 (2d
Cir.1993) ("this circuit has held that a CGL policy
did not provide coverage for a claim against an in­
sured for the repair of faulty workmansbip that
damaged only the resulting work product"). In oth­

er words, under the corolIary, poor workmanship
that resulted in property damage only to the home
itself would not be considered an "occurrence," but

poor workmanship that resulted in damage to, say,
personal property of the homeowner kept inside the
house or damage to neighbor's houses could be con­
sidered an "occurrence." J.2.G., 987 F.2d at 102
(distinguishing a case in which coverage was found
when poor workmanship "caused damage to other
property of the purchaser") (emphasis added); see
also Auto-Owners Ins. Co. v. Home Pride Compan­
ies, Inc., 684 NW.2d 571, 545 (Neb.2004) ("a
standard CGL policy does not provide coverage for
faulty workmanship that damages only the resulting
work product, if faulty workmanship causes bodily

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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injury or property damage to something other than
the insured's work product, an unintended and un­
expected event has occurred, and coverage exists")
(emphasis added), deed in General Security, 205
P.3d at 535.

*6 With this rule in mind, this Court turns to the
complaints in the Hull and Giorgetta suits to see
whether the plaintiffs there claimed to have
suffered damage to anything other than the homes­
the work products-that Greystone and Branan had
built. The complaint in the Hull suit makes refer­
ence to damage to "living areas, ... the porch, patio.
garage, and driveway." Docket # 150, 'Il 5(9). It
makes a reference to the Hulls "los[ing] the use of
parts of their Home because of the property dam­
age," and later, conclusorily recites "damages in­
cluding, by way of illustration, actual property

damage, consequential loss of use of the value of
their Home, and other direct economic costs, repair
costs, and aggravation, inconvenience, annoyance,
discomfort, andlor emotional distress." [d., 'Il5(J0),
(16). Nothing in the Hull complaint gives an indica­

tion that the Hulls were claiming prop-ertK damage
to anything other than the house itself

FN
Accord­

ingly, because the parties agree that the Hull suit
focused only on poor workmanship, and the stipu­

lated facts yield no indication of property or con­
sequential damage to anything other than Grey­
stone's work product (i.e. the home) itself, the rule
in General Security requires a conclusion that the
Hull suit did not, on its face, involve an
"occurrence" under the terms of the policy, and
thus, National Fire had neither the duty to defend
nor indemnify Greystone or American Family with

regard to that suit.

FN3. The Hulls' conclusory recitation of

various types of "consequential" or other
damages is insufficient to permit the corol­
lary to be invoked. Gelleral Security, 205
P.3d at 538 (refusing to fInd that
Hconclusory allegations of consequential
damages trigger a duty to defend" and stat-

ing that "allegations [that] contain nothing
substantive about the extent or nature of
the property damages" do not convert a
claim of poor workmanship into a covered
"occurrence").

The allegations in the complaint of the Giorgerta
suit are slightly more expansive than in the Hull
suit. but no more availing. The Giorgetta complaint
alleges that the homeowners suffered "movement of
the basement floor system, damage to and move­
ment of the foundation, damage to the upper level
living areas, and damage to porches, patios, garage,
and driveway." Docket # 150, 'I 32(14). It also re­
cites damage to or the loss of use of "some or all of
the Home," due to "improper installation of the

building envelope system and related building en­
velope failures, as well as resulting and consulting
and consequential property damage to other ele­
ments of the Home's construction." ld., 'Il 32(16).
As in the Hull suit, the Giorgeltas claimed a con­
clusory litany of injuries, including "property dam­
age, diminished value of the Home, costs of repairs,
loss of improvements, loss of use of all or portions
of the Home, aggravation, inconvenience, annoy­
ance, and discomfort and other consequential dam­
ages." [d., 'Il 32(23). As with the Hulls, the Gior­
getta suit's specific claims of injury aU relate to
property damage to the home itself, not to any of
the Giorgetta's personal property or to the property
of third parties. Once again, the Giorgeua suit
makes conclusory references to "consequential
damages," but fails to provide specifics by whicb
National Fire or this Court could ascertain what
those damages were and whether they involved

something other than Branan's work product. Ac­
cordingly, property damage only to the home itself
is insufficient to remove the Giorgetta suit from the
general rule that poor workmanship does not consti­
tute an "occurrence" sufficient to create a duty to
defend or indemnify under the National Fire policy.

*7 Because the Court has determined that neither
the Hull nor Giorgerta suits feU within the policy's

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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general language extending coverage for
"occurrences," the Court need not reach the remain­
ing arguments regarding the policy's endorsements.

CONCLUSION

For the foregoing reasons, the parties' Joint Motion
to Bifurcate Coverage Issues (# 151) is GRAN­

TED. Greystone/American Family's Motion for
Partial Summary Judgment (# 149) and Branan!
American Family's Motion for Summary Judgment

(# 153) are GRANTED IN PART, insfoar as the
Court determines that there is no genuine issue of
fact requiring a trial, and DENIED IN PART, inso­
far as neither Greystone. Branan, or American Fam­
ily are entitled to judgment given the parties' stipu­
lated facts. National Fire's Motion for Summary

Judgment (# 152) is GRANTED in its entirety.
Judgment in favor of National Fire and against all

Plaintiffs shall enter contemporaneously with this
Order.

D.CoJo.,2009.

Greystone Canst., Inc. v. National Fire & Marine
Ins. Co.

-- F.Supp.2d ----, 2009 WL 2568521 (D.Colo.)

END OF DOCUMENT

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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CERTIFICATION OF QUESTION OF STATE LAW

Greystone Construction, Inc., The Branan Company, and American Family

Mutual Insurance Company (American) appeal the federal district court's grant of

summary judgment in favor of National Fire and Marine Insurance Company

(National). At issue is whether National owed Greystone and Branan defenses

under their commercial general liability insurance policies.

The district court ruled National was not obligated to defend Greystone and

Branan, finding the complaints brought against them did not allege covered

"occurrences" under the policies' standard terms. The district court, applying a

recent case by the Colorado Court of Appeals, General Security Indemnity
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Company ofArizona v. Mountain States Mutual Casualty Company, 205 P.3d 529

(2009), held that claims for damages arising solely from faulty workmanship do

not allege accidents that constitute covered "occurrences."

Because the disposition of this appeal turns on an important and unsettled

question of Colorado law, we respectfully request the Colorado Supreme Court

exercise its discretion to accept the following certified question in accordance

with Tenth Circuit Rule 27.1 and Colorado Appellate Rule 21.1:

Question Presented

Is damage to non-defective portions of a structure caused by
conditions resulting from a subcontractor's defective work product a
covered "occurrence" under Colorado law?

1. Background

The relevant material facts are undisputed. Richard and Lisa Hull

purchased a house built by Greystone in June 2001. Greystone employed

subcontractors to perform all the work on the house. In November 2005, the

Hulls sued Greystone, asserting defective construction by the subcontractors. The

Hulls claimed several elements of the house were damaged, including the upper-

level living areas, porch, patio, garage, and driveway, as a result of a

subcontractor's negligent design of the house's soil-drainage and structural

elements. Greystone tendered the suit to American; Greystone is insured under

co=ercial general liability (CGL) policies with American for the period April

18,2001 to April 18, 2003. American hired defense counsel for Greystone and

-2-
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defended the builder subject to a reservation of rights. Greystone tendered the

suit to National in February 2006; Greystone is insured under CGL policies with

National for the period April 18,2003 to April 23, 2006. National denied it owed

Greystone a defense.

Douglas and Sandra Giorgetta bought a house built by Branan in August

1999. Branan hired subcontractors to perform all of the work on the house. In

January 2006, the Giorgettas sued Branan, asserting claims mirroring those the

Hulls brought against Greystone. Branan is insured under CGL policies with

American for the period August 12, 1998 to June 20, 2003, and under CGL

policies with National for the period June 20, 2003 to June 20,2005. American

provided Branan defense counsel and defended the construction contractor subject

to a reservation of rights. National denied it was obligated to defend Branan.

The terms of Greystone's and Branan's CGL policies with National are the

same in all material respects. The coverage grant contained in the policies states:

a. We will pay those sums that the insured becomes legally obligated
to pay as damages because of "bodily injury" or "property damage"
to which this insurance applies. We will have the right and duty to
defend the insured against any "suit" seeking damages for "bodily
injury" or "property damage" to which this insurance does not
apply ....

b. This insurance applies to "bodily injury" and "property damage"
only if:

(1) The "bodily injury" or "property damage" is caused by an
"occurrence" that takes place in the "coverage territory" ....

-3-
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R. at 146.

An "occurrence" is defined in the policies as "an accident, including

continuous or repeated exposure to substantially the same general harmful

conditions." R. at 147. The policies do not define the term "accident."

The policies do not provide coverage for damage to work performed by the

insured. The policies exclude from coverage:

J. "Property damage" to:

* * * *

5. That particular part of real property on which you or any
contractors or subcontractors working directly or indirectly on
your behalf are performing operations, if the "property
damage" arises out of those operations; or

6. That particular part of any property that must be restored,
repaired or replaced because "your work" was incorrectly
performed on it.

Paragraph 6 of this exclusion does not apply to "property
damage" included in the "products-completed operations
hazard."

1. "Property damage" to "your work" arising out of it or any part of
it and included in the "products-completed operations hazard."

This exclusion does not apply if the damaged work or the work out of
which the damage arises was performed on your behalfby a
subcontractor.

Id. (emphasis added).

In the district court, Greystone, Branan, and American sought to recover a

portion of their defense costs from National. The parties moved for summary

-4-
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judgment on the duty to defend and coverage issues. Relying on

General Security, the district court awarded National summary judgment, holding

the Hull and Giorgetta complaints did not allege "occurrences" under National's

policies.

II. Analysis

On appeal, Greystone, Branan, and American challenge the district court's

summary judgment ruling. They contend the underlying complaints alleged

"occurrences" under National's policies. National defends the district court's

decision, arguing the district court's "occurrences" rationale was correct. This

appeal implicates an important question of Colorado insurance law.

In General Security, the Colorado Court of Appeals held a subcontractor's

insurer could not recover costs associated with defending the subcontractor

against a third-party indemnification suit brought by the general contractor from

sub-subcontractors' insurance companies. See 205 P.3d at 531-32. The sub­

subcontractors held post-1986 CGL policies containing terms essentially identical

to those present in the policies at issue in this case. See id. at 533. The Court of

Appeals found the duty to defend contained in the sub-subcontractors' policies

was not triggered because the underlying complaints did not allege a covered

"occurrence." See id.

The Court of Appeals noted the term "accident," as used in CGL policies,

had been defined in Colorado as "an unanticipated or unusual result flowing from

-5-
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a commonplace cause," id. at 534 (citing Hoang v. Monterra Homes LLC, 129

P.3d 1028, 1034 (Colo. Ct. App. 2005); Union Ins. Co. v. Hottenstein, 83 P.3d

1196, 1201 (Colo. Ct. App. 2003)), and as a "fortuitous event," id. (citing

McGowan v. State Farm Fire & Cas. Co., 100 P.3d 521, 525 (Colo. Ct. App.

2004)). The Court of Appeals acknowledged the Supreme Court of Colorado, in

Hecla Mining Company v. New Hampshire Insurance Company, 811 P.2d 1083

(1991), interpreted the terms "accident" and "occurrence" to exclude from

coverage only "those damages that the insured knew would flow directly and

immediately from its intentional act," id. at 1088, but discounted the applicability

of that understanding because it was based on a reading of a pre-1986 CGL

policy, see General Security, 205 P.3d at 537.

Based on its conclusion that an "accident" necessarily includes an element

of fortuity, the Court of Appeals stated, "a claim for damages arising from poor

workmanship, standing alone, does not allege an accident that constitutes a

covered occurrence ...." Id. at 534. In making that statement, the Court of

Appeals explained it was joining a majority of jurisdictions that has held damage

caused by poor workmanship-even if unintended-is not an accident, 1 rather

1 In identifying the majority position, the Court of Appeals cited the
following circuit and state supreme court decisions: J.Z.G. Res., Inc. v. King, 987
F.2d 98 (2d Cir. 1993); Kvaerner Metals Div. ofKvaerner u.s., Inc. v.
Commercial Union Ins. Co., 908 A.2d 888 (Pa. 2006); L-J, Inc. v. Bituminous
Fire & Marine Ins. Co., 621 S.E.2d 33 (S.C. 2005); Auto-Owners Ins. Co. v.

(continued...)
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than a minority of jurisdictions that has held "damage resulting from faulty

workmanship is an accident, and thus, a covered occurrence, so long as the

insured did not intend the resulting damage."2 Id. at 535. The Court of Appeals

also identified a corollary to the majority rule: "an accident and occurrence are

present when consequential property damage has been inflicted upon a third party

as a result of the insured's activity." Id.

Because the claims against the subcontractor and the sub-subcontractors in

General Security were limited to allegations that their poor workmanship caused

damage to their own work product, the Court of Appeals ruled no "accident" or

"occurrence" took place and therefore the insurer had no duty to defend. See id.

at 537-38. In the course of discussing the rationale for its ruling, the Court of

Appeals suggested a general contractor's CGL policy would not provide coverage

for a subcontractor's faulty work product by stating: "the minority rule has been

criticized as improperly shifting the burdens of a subcontractor's poor

\ .. continued)
Home Pride Cos., Inc., 684 N.W.2d 571 (Neb. 2004); Pursell Constr., Inc. v.
Hawkeye-Security Ins. Co., 596 N.W.2d 67 (Iowa 1999).

2The following cases are representative of what the Court of Appeals
identified as the minority position: Architex Assoc., Inc. v. Scottsdale Ins. Co., --­
So.3d ---,2010 WL 457236 (Miss. Feb. 11,2010); Revelation Indus. v. St. Paul
Fire, 206 P.3d 919 (Mont. 2009); Lamar Homes, Inc. v. Mid-Continent Cas. Co.,
242 S.W.3d 1 (Tex. 2007); U.S. Fire Ins. Co. v. J.S.U.B., Inc., 979 SO.2d 871
(Fla. 2007); Travelers Indem. Co. v. Moore & Assocs., Inc., 216 S.W.3d 302
(Tenn. 2007); Lee Builders, Inc. v. Farm Bureau Mut. Ins. Co., 137 P.3d 486
(Kan. 2006); Am. Family Mut. Ins. Co. v. Am. Girl, Inc., 673 N.W.2d 65 (Wis.
2004).
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workmanship from the contractor to the [insurer] .... [T]he minority rule would

dissuade contractors from avoiding unqualified subcontractors because the

[insurers], not the contractors, would pay for the consequences of a

subcontractor's defective workmanship." Id. at 536.

Applying General Security, the district court held the Hull and Giorgetta

complaints did not allege "occurrences" under National's policies, because they

did not allege damages to anything beyond Greystone's and Branan's work

product. The district court ruled consequential damages were not adequately

alleged because the complaints only identified damages to elements of the houses,

and not other forms of property. On that basis, the district court concluded

National did not owe Greystone and Branan defenses under the standard terms of

the CGL policies, and the district court awarded National su=ary judgment.

Despite the Colorado Court of Appeals' recent holding in General Security,

we are uncertain of the status of Colorado caselaw on the coverage issue before

us. As General Security indicates, the Colorado Supreme Court has not defined

the terms "accident" and "occurrence," as those terms are used in post-1986 CGL

policies, and other state supreme courts are split on the meaning and effect of

those terms]

3 See supra at n. 1-2; see also Auto Owners Ins. Co. v. Newman, 684 S.E.2d
541 (S.C. 2009); French v. Assurance Co. ofAm., 448 F.3d 693 (4th Cir. 2006).
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Also, the basis for the Colorado Court of Appeals' understanding of the

terms "accident" and "occurrence" is an important matter of Colorado law. The

cases to which the Court of Appeals cited in General Security regarding the

majority position provide two rationales for denying coveragefor poor

workmanship alone: (1) "the rule has been justified on public policy

grounds"-i.e., "the cost to repair and replace damages caused by faulty

workmanship is a business risk"; and (2) the rule has been justified as a matter of

contract interpretation-i.e., "the fortuity implied by reference to accident or

exposure is not what is commonly meant by a failure of workmanship." Auto­

Owners Ins. Co. v. Home Pride Cos., Inc., 684 N.W.2d at 577 (cited by General

Security, 205 P.3d at 534).

Moreover, neither the Colorado Supreme Court nor the Colorado Court of

Appeals has considered how the coverage grant and subcontractor exception to

the "your work" exclusion found in post-1986 CGL policies operate in

conjunction with one another4 We are mindful that a contract should be

interpreted in its entirety with the aim of harmonizing and giving effect to all its

provisions so that none will be rendered meaningless. See Copper Mountain, Inc.

v. Indus. Sys., Inc., 208 P.3d 692,697 (Colo. 2009). We also note the Supreme

Court of South Carolina and the Fourth Circuit have addressed the coverage

4 See the coverage grant and exclusion 1, quoted above at pages 3-4.
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grant, the subcontractor exception to the "your work" exclusion, and the corollary

identified in General Security in concluding post-1986 COL policies provided

coverage for general contractors where their subcontractors' poor workmanship

caused conditions that resulted in damage to otherwise non-defective work

product. See Auto Owners Ins. Co. v. Newman, 684 S.E.2d 541, 543-46 (S.C.

2009); French, 448 F.3d at 698, 700-06.

III. Certification of the Question to the Colorado Supreme Court

In light of the lack of precedential decisions on point and the split of

authority, and in furtherance of comity and federalism, we conclude the Colorado

Supreme Court should have the opportunity to answer this important question in

the first instance. We recognize the discretion of the Colorado Supreme Court to

reformulate the question posed herein.

The Clerk of this court shall transmit a copy of this certification order to

counsel for all parties. The Clerk shall also forward, under the Tenth Circuit's

official seal, a copy of this certification order and the briefs filed in this court to

the Colorado Supreme Court.

-10-
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This appeal is ordered ABATED pending resolution of the certified

question.

Dated this 2nd day of June, 20 I0

Timothy M. Tymkovich, Circuit Judge
United States Court of Appeals
for the Tenth Circuit
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We are introducing two endorsements which amend the damage to your work
excl usion with respect to construction defects.

Background
Since the building boom of the 1980's and large scale construction of

condominium housing. litigation and claims relating to con.irUction defects has
skyrocketed. While no oftlcial definition ofconstruction defects exists,

generally speaking, a construction defect has been described as the failure to

erect the building or any component thereof in a reasonably workman-like

manner or to erect a building that is able to serve the purpose intended by tI,C
manufacturer or reasonably expected by the buyer.

The CGL excludes coverage for "damage to your work". "Your work" includes

work or operations performed by you (the named insured) or on your behalf.
The rationale behind the "damage to your work" exclusion is that damage to an
insured's work is considered a business risk, which is not intended to be covered

IUlder a CGL policy. For thc most part, courts throughout the country have ruled

that construction defects. as defined above, fall within the "damage to your
work" exclusion.

However, an exception to the "damage to your work" exclusion exists. The

exception provides coverage for dmnaged work resulting from work perfonned
by II subcontractor who is working On behalf ofthe named insured. The

rationale behind the exception is that the named insured has not directly

perfonned the work and has limited control over the work ofa subcontractor and

should have coverage available ifthe work perfonned by the subcontractor
should result in damage.

Explanation of Changes
In some cases, subject to other provisions of the policy, the exception mentioned
above can result in coverage for construction defects resulting from work
performed by the named insured's subcontractor. While there is no coverage for
damage to an insured's work arising out ofh;. work, potential scenarios where
coverage would be provided for damage caused by a negligent subcontractor

include:
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• Coverage for damage to the contractor's work arising out of a subcontractor's
work;

• Coverage for damage to the insured's work arising out of a subcontractor's
work: and

• Coverage for damage to a subcontractor's work, or if the insured ;s a
subcontractor. to a general contractor's work or another subcontract"r's work,
arising out ofthe insured's work.

Coverage for construction defects can be significantly affected if an inllUred uses

subcontractors.

After an in-depth analysis of the issue at hand, and the rise in litigation related to

this issue. we are introducing two optional endorsements which amend

Exclusion I. (damage to your work) of Section I- Coverage A - Bodily Injury
And Property Damage Liability in order to completely exclude conslroctiolJ

defects from the CGL. These endorsements will allow insurers to underwrite

contractors who use subcontractors and exclude coverage as appropriate. The

endorsements are as follows:

• CG 21 94 EXClusion - Damage To Work Performed By Subcontractors On
Your Behalf. This is u blanket-type endorsement which win amend the
above referenced exclusion by deleting the subcontractor exception for all
exposures.

• CG 22 95 Exclusion. Damage To Work Performed By Subcontractors On
Your Behalf - Designated Sites Or Operations. This is a schedule-type
endorsement which will amend the above referenced exclusion by deleting
the subcontractor ex.ception for sites end operations listed in the schedule of
the endorsement.

Impact

Coverage

These endorsements provide a restriction in coverage.

Rating

Any premium adjustment resulting from the use of these endorsements will be

on a refer to company basis.

New Forms
• CG 22 94 • Exclusion· D8IIIage To Work Perfonned By Subcontractors On

Your Behalf

• CG 22 9S - Exclusion. Damage To Work Performed By Subcontractors On

Your Behalf - Designated Sites Or Operations.

C ISO Prooertl~s. Inc.. 2000

,
, -
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COMMERCIAL GENERAL LlAalLlTY
CG 22 9410 01

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - DAMAGE TO WORK PERFORMED BY
SUBCONTRACTORS. ON YOUR BEHALF

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

Exclusion I. of Section' - Coverage A - aodlly Injury And Property Damage Liability Is replaced by the fol­
lowing:

2. Exclu$ions
This Insurance does not apply to:

I. Damage To Your Work
"Property damage" to "your work" arising out of it or any part of it and included in the "products·completed N
operations hazard".

E

w

CG 22941001 ~ ISO Properties, Inc., 2000 Page 1 of 1 [J
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POliCY NUMBER: COMMERCIAL GENERAL LIABILITY
CG22961001

EXCLUSION - DAMAGE TO WORK PERFORMED BY
SUBCONTRACTORS ON YOUR BEHALF - DESIGNATED

SITES OR OPERATIONS

This endorsement modifies Insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEOULE

Description Of Designated Siles Or Operations

N
(If no entry appears above. Information required to completed this endorsement will be shown in the Declarations
as applicable to this endorsement.)

WIlh respect to those sites or operations designated in
1I1e Schedule of this endorsement, Exclusion I. of
Section I - Coverage A - Bodily Injury And Prop­
erty Damage liability is replaced by the following:

2. Exclusions
This insurance does not apply to:

I. Oamage To Your Work E
"Property damage" to "your v;prk" arising out of
it or any part of it and includecl in the "products­
completed operations hazard".

w

CG229S1001 «:l1$0 Properties. Inc.• 2000 Page 1 of 1 [J



Exhibit 6



BROAD FORM PROPERTY DAMAGE COVERAGE EXPLAINED

General Liability GL 79-~2

(ltules/F"'::m>r)

1

Because .Bread Form Property D""",,,e Coverage is difficult
to·uncers~and. ~mpanies and agents have requested that
W6 1Ml<~ avaUtJ>h !.f\ eXl"l...,,~i:.ion of thj,s covert-;;ft as
provi.ded by Ac!viso:ry Endorsement.s ADV-JOOS and »..0'1-3006.
orhi. ::overage is also p""V1ded in Standard l!:ndcrsemenr.
G222 IGL O~ 04 07 76), aroa~ FO~ Comorehensive General
Lii!hiHtl' Etldorsernant. -

I

We h;o~e eseabl.ished II c:omJ.a.::at:ive ana.lysis showing '.:.."'e
advisoX"Y' cndorse%!lent la.n9'tIage and tb~ ~~l.e.na.tion of
j"rtent. .

Exp~anatQ>:¥ t1ell'Ora.~d~ fer liread lio= ?rope,r':;,y lJa:nage
Cove~age .

~::=::r~.
.Graha:cl V, Boyd, Jr.
Manager .
~eneral Li~ility Division
(212) '87-'672

1
!

\

I

i
!

I
i
I

Insurance Services Olflce. 160 Waler Slreet, New York, New York 10038 (2\2) 487·5000 .
_ • .:L- _. • •

\

\



urLANATORY HEHOMUDm1'
UlIOALl fOUl1 rRDr~DT1 lJM1I\G~ COVERAGE

lhe Broad Forn Property Dan~ge ~"~orsementQ ~DV.-3005 an~ APV.-J006 are iQtended primarly for contracting
risks. llo"ever, llbe» elther endouement· i1l Used in coMeetion with a Comprehensive General Liability PoHcy,
the result is to broaden and clar1fy property damage coverege for any risk covered therounder. Although tho
effect of tbePB endor:JCIIJc:ntD i.o tD c!xtend property de.nt;ge. cQverage t the! approach is to modify the: nppl:1catlon
of the prttp[!rty damage e~cluB11,"t Th~ fcllouins expluoation of intent corresponds tiJ tne nppropr:1.ate sec­
tions of the endoI'oelrte.nts. It Iibould be poincod out thst th(!QI! cnduroetJIc,nt.a are t:he same, 6~CBpt for t:=ae
difference between exclusion ex) and (z). 4n~ will ~ereforc he discu8sed togethct"4

r

ADViSORY ENOORSEflRNT LJI.llCUACR

It is agreed th~t th~ insurance for property damage
liability a pplie•• s\lbj ect to tl,e following addi­
tional p~ov1s1onst

EXPLAIIATION 01" INTENT

A. The exclusions relating to property d.l:D!8gl! to
(I) property own~dJ occupied or used by Or
rented to the insured -or in the l:!sre. ~U9­

touy O~ eontrol of the insured or 88 to
which the insured is for eny purpose exe,­
dsing phyaical control and (2) work pe<­
formed by or On behalf of the named insured
odsing out of the \,lark ..r any portion there­
of, or out of motednla. putD or equlp"ent
furnished in connaet1on. that'e~1t'h. at:e t"e­
placed by the fallo>ling oxclusions (w) and
(x).

A. This j1arbgraph 19 sclf explanatory and refers to
c.ertain .Q~clusion9 t.o wllich this Advisory Endorse­
ment npplies.

(w or y) to proparty damage

(1) to property owned Or occupied by or
rented to the :1o!Jurcd. or, excepe with.
rerrpect to th~ une or elevatorn t to
property held by tho i",ure<! for sale
or entruotad to th~ iODured fo~ sturage
or ssfekeeping,

'This explanation also applies to that
I;Ortlon of Endorsement G222 thnt ).l0rt.ins
to D-rol!.d E'o:z:m P.roperty Datnage COvoraS'e.

(war yl (1) - Property owned by the insured 1..s excluded
in nceordhnce with tho traditional approach in 11~bility

policIes but considerable difficult)· J,aB been found in
defJ.nlng ownod ptcpct'ty in connection with contrac.ting:
riaks. It io intended thac property ",a"ufattured or
purchased by toe insurell Dnd contl'uctad or Installed at
premises l!ot: o',nH!d by· tIle. insured shall be considered
pr0I'~rty o\o1l1ed by the inaure.d until the const~uctloJ't or
in.tallation is ncceptecl by the oWl,er, l'rojlerty of
othern wh~ch is constructed or instslled on preclaes
owned by tha insured becomes property olffie~ by tho in­
Bured only "hen the conBtruCtion or instaUntion tllereol
16. cQml}lllted flod the insut'eu hag the rig,ht to u::;.e such

.:j~O"""'f'ttr.)



(2) except with respect tG liabi1lL~

under a written aidetrack agree­
ment Or" t'hl!: use of elevatOlS to

The exclusion of property Gccupied by the insured is not
intended to spply to oceupsllcy in tbe sense. of the in­
sured's mera prasence. therein, Th. exclusion. Applies
only to p~ope~ty which is formally occllpied oVer a spec1~

fic: period of tilIle EDt a specific purpose, as in the eUDe
wllere " general c""trllctor Is given the exclusive use. of
lin Drea in • huilding as bllauquarters for his construction
opera tions. .

The exclusion of property beld by the ina.red lor .al. 1.<:
intended to Apply ~nly to property which i. in hi. pos­
session lor tbat purpo... Th~~ .."clu81on of property en­
trusted for storage or ·safekeeping i. intended to apply
whether Dr DQt the insured rctains possasa:!.oll of such

. property. These eilclllalon. do not apply tD the use of
. elevatot:'"s.

(w or y)(2) - !t mu.t be kept in ~ind that this p.ragraph of
the exclusion does n"t apply tQ prQperty owned or rented
to the insured, E07: auch property 1s dready specifically
e~clud.d by paragraph (ll. The axceptionvith which thi.
paragraph commencea follow~ the present exception to the
property damage exclusion and haa the effect of glv1ng
CDVI!."t'.lIgb fot' dumage to property for \lh:lc.b the inaured is
1j~ble under a sida~~4ck asreement and for damBg~ to pro­
perty· vith respect to wlrlch the insured IlaG purchased
e1ev"tar property damage. ineursnee. TIlus, whi~.prop.rty

at: tlle :tn9ur~d t 5 pre~isa.s: 1s E-::Kcluded gensTally under
(wand y)(2)(a), if .~ch property ia da~a&e'becsuee of
tlle use of an elevator. then t.he. da:maga 1B covered..
Pro petty damege \<fhieh results 'Dlely out of tl",.matenee
of the property while'on the clovetsr ~s DOt covered.
rho property domage must rasult from the uae of the
ele."'ltlir.



-- ". ----~-~-~-~----------------------------~----

(a) property 'While on pre.mises owned
by Dr rented to the insured for
tlle l'"tpOO~ o( having operations
perfo \1l1ed on aueh proporty by or
on behalf of the In.-ured.

"

(b) tool. Or equipncnt while beirtg
uocd by the insured'in per­
fotruing his opernfiorts,

illM - '!'his eJ>clv.slon is. int:endell to apply to t:lIe 1n­
::;:ure.d wllo is oogaf:cd in opHrnt:ions at his own premises,
such ns • television repairnlRlI. 'l:1\e cAdosion applies
frbm the time prop.rty L. brought allto the premises
until it i. taken allay therefrom. '£he language, is not
intend.d to exclude coverago for damo!)e to property
brought ontD the inl'iured I s prt'nrbcs 1n connection with
hie ope,ations Dr to 11. irt.taHed for the insured. For
example, conslder a general contreetor who is performing
constl:uction operat1oQs 011 prcndse.s whIch. he ouos. If
II subcQntrat:t:ar brings property cbnt the supc.onl:rllctor
olms onto the insured premise-a for rhQ purpoBe. of in­
stallation fJr eon9truction I nnd the nener-al contracttH;'
damages this propc;['ty otn\ud by tlll!. ·subcontraJ:tor, Guch
damnge it: intended to ba ~ovel::etl. As anot.her example I

c01l1dder &n insut"ed· manUfllc.t.ur[!-l~~ho order a piec.e of
lIIaetlinery. Tho 1l::ac111n(!ry 1s brought onto the: insured
manufac.turer's 'Premises to l>e inst~lled by the Deller,
and the :insured daltlate.s the lJIachineTy during the in­
Gtnllntiol1f Coverage.is intended Lor such damage.

,(2) (b) - Tools lInd equipment n' t excluded under par-­
graph (1) ara excluded wldl. ,actually heing used b)' the
insured. 'J'h~ ~ord llequlpment ll is iritemletl to ll~on llUy

property usod to ~rnplemt!nt tha operations of the insured
l1nrl particularl)' any me.chllnie.l11 dav:Lce- t whet.her it 1R

permanently in9tLlll~d at the prem:isos OT" whether it is
b:rought: onto the premlses by tile illso'reu. Property
damage .1;0 crOlles,. bo!st&, etc .• not: formnl1)' rtmced t.o
the. insure.d hut bart'o....cd tempotarily \-Iould he excluded
under this section. Property dHInBue arisIng out of the
occasloullJ. use br the insured of on elevator on the I're­
mises to cnrry moterials \olould not be excluded. but if
the insured ,{ere 'Performing op~rCltions on an .e.lcval:or
al10ft ano usillg the e.l.avatoc as II pletform foc 9ue1\
0pDratLons ~ then the elevator would be regarded as
"~quipm'llt" and property demage to slIch equipment llould
br. eHcluded.



.\

,

(c} property 1[\ tha custady of the tn­
sm:ed ..ll1eh 1s tp be 1I1lit~l1ed,

orected or used in construction
hy tbe incured,

(d) that partieular part of ony pro­
perty, not 00 premises owned by
or rented to the insured,

.-

~ - 'l'hic exc.lusi~n is intended to npply to p"t"opct:ty
furnished to the insured for constt'uct.ion or installation
from tI,e tiM sucll property Is delivered to til. insured
until tlm U". tho inoured eOJillreoeeu tho .Destruetion or
illac.llation, For cll3rnple, tho ow".r of prembas may turn
over CO cltO general ,contrattor on ""pensive piece of ..0­

chine.ry~ such as an «fr--condit.ioning unit. to he installed
in a building vhich i.g beiug erected by the general Coe­
tractor-~osurcd~ Damage to such ptoperty is ex1uded.

(2) (d) - This pougraph b (ntended to precisely define
the ""tent to which d.~n6e rD l,roperty OJ! which the in­
oured i8 actually working i. to be .xeludeil. Under the
prc:sent poli.cy l.o.nguaCt!t ""i~h reppec.t 1:0 gene-ral con­
tracl;iM rieke, the ."dusion relating to prol,"tty in the
ca~c. cu~tDdy or ~pntr91 of the insured is in~ended to
rDOlova from cove:rage 011 property dnmflg,e .caused by an 1n­
surc~ In many situatiood •

Unde.r tltis care.. custody or contrDl eltclu,ion. 1f the
general contractor who 10 in charge of' a project dilTlilges
o portion of it, the damaga is ""eluded ••en tl,ou81\ thot
portion way be work beinB performetl i>y a aubeontractor.
On the Dther hand.t if K subcont:rne.tor damages some pQrtion
of the 30b beyoed his own .eope 0 f .poretion•• tl'e damege
to1-Quld be covered,. The intent undet' thl!sC endo"Csel1lenCs is
to give tlle Bame cuverage to both tho general IJnd sub­
contractor for dl;lmage. ar:lsing out of their own operlltions
and to exclude only damage to cha p~rticular property on
~'h:1cb the 1iusure d is ""orkin~.

The exel usion is inteoded to apply only to tho .!!ill of the
propct'cy ou 'Which the Dperation9 ara bC!inn. perfork1ed. In
this context. upropaJ"ty" 1.9 inten.deLl to meQl:'l allY unIt of
property "Ideh "oy become tho subject of liabilitr. For
examples consider an insured subcontractor who is erecting
steel b·..,rns [u<lli.had to him by tho goeerel contrac,or,
llav1ng; erected [our .steel bean,s, tho subcontractor is in
tho pro""•• of erecting a fift', stool boo'" and this b.orn
falls, reBUlting in dmnnge to aU· Uve beams. "Thor parti­
cular pan" of the property IIa\lld be the fifth hearn, I\S
another example, if tilt! in~u'rcd uerL" atl Qlect.rlcal sub­
Contractor and, in tho process of in.Wl1eg II ."iteh
wT.teh wl\a fp:rlli.shed (:0 him, he· dalllaced the sldtch l~hich re­
9ltltcd ill burninG (}ut the elec.trical. system. tile SNitch
would lJe "that vart1cul nr pJ)rt lJ of thn nronprr'/



(i)

(11)

upon which. opera tiona Gre ueing
performed by Dr on behalf of the
iMured at the ti.", of the pro­
perty dam.ge .rising out of ouch
operations, or

out of whi~h any property damngc
nr1.eea.. or

"

(2}(d)(i) - 'fhts clause extludes the peoperty on "hieh
the insured ia sctu.Uy working at the time of the pro­
perty damage. It also exeludes prope.rty dllJDage. caused
by auhcontractors of the Inaured 1'11110 they are octually
"orking on th.. property. Iihore the daOlage caused by the
insured tn the porform,nce of his opersUons guea heyond
damoge to th" property on >Illicit l1e is ""rking, thio
sectIon limits rhe exclua!on to the particular part on
'Which be. 19 'Working ~

(2) (d)(11) - This section exeludes property d41P8ga to tbe
particular pat't. of any prope.rty wh1ch wall in uoe "hed
daIJ\llge occurred eve.n though ","ork on that pert has be.en
co"pleted sUld aloo "bera it C4Mot be BstabUsned that
the daUJage WDS t.be result of fault.y uorkmanehf.p. Fot'
exemple, if tbs inDured has ina taIled a v.lve DO • pre­
sure vessel, and t while being teGted t tTlf!. valve. foils to
(unctIon because of 3 d~feet itt the valve 'Which ~aUges

the vessel to e~plode. only the damage to the valve is
excluded.

(The folloWing .pplies to oxolualon

the restoration, repa!r or Te­
plncement of which hns been mnde
or is necc8sa~y by r~ooa"'of

faulty "ork".nohlp thereon by or
on behalf of the inaured;

1(111)
[

(2){d)(iii) - 11th Boctlon ••elude. property daOlate to
that particmlar pe.rt of any flroperc.y wltich occurs lifter
work on thll,t part has been co..rnplete.d and lI'herc it Clill be
established that cbs propeTty damage was the result of
falilty workmanship by 'he in.bred or his .ubcontuctor.
1111s section llDts particular appl:f.cBt·!on to th~ ineuted
'Who un~e't'takel1 to repf11y: prDperty.

(x) in Adviaory Endorsement AnV. ~005-Droad Form Property DaOlate Endorse.,ent)
(Excluding Completed Operations)

(x) with reapect to the completed operations
hazord (if the insurance otherwiae applies
co property dmnage luoluded with1n such
hazard) and with reapect to Dny cl•••ifi­
cation stated below D/J uincluding comploted
operat.lons"f tQ property damnne to l-IOck par­
formed by at" -e)11 behnlf of the named :C!l.9'ure:d
nriairq; out or th#' worlc. or JlUy portion tlH~('a....
of. or out ot matftr1ala, pnrta O~ ~qu~pment

Lurn1ahed in ccrutec.tion therawit:h.

(x) - This p"rnBraplt ,'epaats tI,. polley eXclusion but
mnkeD it alear ~hDt the excluslol1 Bppl:lBS only to the
completed operotion. hazard, thua avotd!ng any apparent
cl;)JIfllet between this 'Policy exclusion and eKclmticn
(,,) (2)(d)Df endorse"ent ADV-JOOS.



(the follolling applies ~o exclusion (zl in Advisory Endora.mont JIIlV.-300n-Droad For" Frop_tty Damns_ ondonemend
(Including Completed Operations)

(L)

(z) lIith respect to the completed operation.
harotd and ~itn respect to any closoiEi­
eatiolt Btotcd !JelOIf B. "including completed
operation.su• to prope.rty damage to lro't'k
performed by the named fnBored arising Dut
of tbe wotk Pt' any pot't:1oTl thereuf t or out of
materiala, parts or equ1p~ent furnished in
conneet1on t:lle~e.ultll.,

~ - Thi. "Kolu.ion in endoraement hDV,.-J006. which modL­
fian tl,e correnpondlog policy exclusion, providal:il broad
fo~m cDwpleted c~erat1onB v~ope~L~ dnmage coverQg~ by
excludina anly dnmagea cauued by the naMed insured ~o his
DWT\ \ol'orlc.. Thus •

The insured would have no ~Qvers8e EDt' d.a..:mao:o­
to his uork arLsing out~f his work.

(2) The in.ured "ould l,.ve coverage for d....ge to
his work arising out of ~ subcon~ractor'swork.

(3) The insured ~ould Ita.va. coverage for i1nrnage to ;J

s",bcontrsetot'9 \lork arisina out of the subcon­
tractor'a work.

(4) Tl,e insured lIould have coverage for daUIDge to •
subcontractor'a work t ot:' if the illsured is a
subcont:tlictor to .a general. 'Con~raotorf~ ",·ork. or
onother subcontractor's work, arising out of t~e
!n!lured I S l(Or'k..

H. "fhe. insurance. affordod by t1l16 endQrsement
shll11 be eXcess insurcHlce over any voU.d lmd
collecti1>le propeJ"ty inouran.e (il1cluding allY
deductible por-tion theX'eot) available. to the
inout='er;\. such aa hut:. not lim!teu to Fil"e lhtd
Extended Cov.rage, Duilder's Rislc Coverage
or InstaUaCion Iliol: c<>v~rng~. and the "Other
In~urancan Condition 1s 4111ended 8c;cordingly~

n. Thb paragraph io jncluded to clai:tfy the tlltont tha:
endorsement covet'lIg.e prOVided under the.Sl~ enc!corsemcc.'::s
~8 to be excess over first party covera&e~ RYailabla
tu the .insured.



The follo~i~g ~re speci!i~ exacples shou1ng ~e appl1ea~on of coYer~oe p~o~d~~

~der these e~dor$e~~~a:

i
I
J,
i

I
!

Si~uat:.1011

Pai~~er decc~attas a home damagea
Eurnit~re ~hilA ~~ing it out of
the "w"'ay.

Pa..iu-eer d~ges ch.a.ode1i.e.r w-hile
paintict the inter~o: o~ a hom~~

eh" key~ to wltilili hl1d be"'" turne.
ove:r to him.

Contraet:or oO'rrC1ls a crane. to set
steel. The seeel is Mt at ehe Job
site, a.nd the c::"ane i. d31=Sed (uhile.
at 'the eice).

Sube.oI1~ractQt' cri.n.g$ equip1::l.e!lt on
job 'Which is damage.d. by the. insured
general cottt,ract.or 'Who is 'Cot. per­
forming ope~a.~ioQ..S. upon such equ1p­
me:ll:. ..

~~sured gene~al cQnc~aetar damages
light H.",~".. be1l1g :lose.Ued by
subc.ot\t-=;;u:.tor -vhile moving ccmc.re"te.
£o=s.

lnscred gen~al ~o~tr~ecQr pou~ni

cone~ete floo~ for tenth ato~ of
ne'J building_ FO=:$ u:!Ie.d fo::, con'"
s t:.t'uc.tion of tbe teCl.th StCl1:Y cn:t­
lap$e damaging :rough plumbi<tg bel:ng
~sta11e4 by a suhe=ntraceQ~~

Contractor ~eplace5 ~elief valve
c~ a pr~ssure vessel. As b~ is
tes.t:l:n.g t::he vessel. i't: bu.rsts be­
cau.se ene relief v417e does tlO't,

f'tn:tt::i~.

¥ainte" ~ bu:uing paiet Df£ a house
ui~h a eorch and sets £ire ~o the
bouse..

Servic~n wo~~g c~ televis~on

i~ ovne~fs home blo~s oue p~ctu=e

c.ube ......hi1e tinkeri'::lg 'With another
tube. o~ tip:!!l se't over damaging
othe: part.s"!

C6'1)'~red sito..ce it !$ no~ p=oper-ey
to be used in Q,onne.C1:!.on with the
:itl!!tJ.t'ed:' 0 ope:l'nc.i.ons I

covered. s1..'""LC.e it is not: p't'ope'rt.y
used 10 co~nection with the insu=ed·s
operations, Dor is it prope=~ o~

vhica ope=ations are being ?~fo'rQ.e.d..

Covered sin~e the borrd~ed crane ~s

not .alt.tually b-eiug used..

Co~ered since ~q~pme~~ ~s no~ pro­
pe:ty ~o b~ installed. erected or

. use.d in ope't'2.t:.1ons by the 'in3tIre.d.

Cove=ed s1nc~ equ~p~en~ is not pro­
per~ to be L~talleQ~ ereccad or
used in ope~acicns: by- the 1tt$1.:.te.d.

Covered s:Ln.c.e aq,tA.P:ll.bt. is not. p:ro­
perty co be in3t~~d. e~~cted 0=

, u.s~d in Q?e::a..ti'OtlS by t.h~ insUJ:'ed.

Ctlvered with respec:t. to the pnssm:'e
"esse.l. Only che valve (Uth<.e parti­
eul5.t" pan") :1.5 e~cl.ut!.ed.

Covered eYocept for "th~e particular
~a:'t" to ~hic.h t:.he torc.h ':ol'i!!.S applied..

COVeraa sine.c p1c.'ture rube o.r other
pet't"ts are root: n~hat part:i.culsl: part.'"
on ~hic~ ov~~atiort are being performed.
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820 P.2d 1183
(Cite as: 820 P.2d 1183)

Colorado Court of Appeals,
Div. III.

UNION INSURANCE CO., Plaintiff-Appellee,
v.

Kristi KJELDGAARD, Dean Kjeldgaard, Kathryn
Ross and Harold Ross, Defendants-Appellants.

No. 89CA2160.

Oct. 24, 1991.

Insurer brought action seeking declaratory judgment
that it was not obligated, under comprehensive gen­
eral liability policy, to pay judgment entered against
insured for damages for defective construction. The
District Court, Delta County, Thomas A. Goldsmith,
J., granted summary judgment in favor of insurer, and
defendants appealed. The Court of Appeals, 775 P.2d
Th reversed on ground that summary judgment had
been improperly granted on the basis of a policy ex­
clusion that insurer had failed to plead, and re­
manded. On remand, the District Court granted in­
surer's motion to amend its complaint and entered
summary judgment in favor of insurer. Defendants
appealed. The Court of Appeals, Tursi, J., held that:
(1) insurer could amend complaint following appeal,
(2) unambiguous policy provision excluded coverage
for property damages.

Affirmed.

West Headnotes

ill Pleading 302 €=>236(7)

302 Pleading
302Vl Amended and Supplemental Pleadings and

Repleader
302k233 Leave of Court to Amend

3021<236 Discretion of Court
3021<236(7) k. New or Different Cause

of Action or Defense. Most Cited Cases
Trial court had broad discretion to grant parties leave
to amend pleadings to assert additional theories of
recovery or defense at any stage of litigation, includ-

ing after appeal, as long as matters already settJed by
appellate court were not relitigated. Rules Civ.Proc..
Rule 15(a).

ill Declaratory Judgment 118A €=>395

118A Declaratory Judgment
118AIII Proceedings

118AllHH) Appeal and Error
118Ak392 Appeal and Error

118Ak395 k. Determination and Dispo­
sition of Cause. Most Cited Cases
Law of the case did not preclude insurer from amend­
ing its complaint on remand after appeal where ap­
peal mandate had not directed entry of judgment and
reversal did not expressly or impliedly preclude
amendment. Rules Civ.Proc., Rule 15(a).

ill Pleading 302 €=>233.1

302 Pleading
302Vl Amended and Supplemental Pleadings and

Repleader
3021<233 Leave of Court to Amend

3021<233.1 k. In General. Most Cited Cases
(Formerly 3021<233)

Leave to amend pleadings should be freely given in
the absence of resulting delay, undue expense, or
demonstrable prejudice to the opposing party. Rules
Civ.Proc., Rule 15(a).

Hi Pleading 302 €=>233.1

302 Pleading
302Vl Amended and Supplemental Pleadings and

Repleader
302k233 Leave of Court to Amend

302k233.1 k. In General. Most Cited Cases
(Formerly 302k233)

Expense alone is not sufficient basis upon which to
deny leave to amend pleadings. Rules Civ.Proc., Rule
llli}.

ill Pleading 302 €=>245(1)

302 Pleading
302VI Amended and Supplemental Pleadings and
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Repleader
302k242 Amendment of Declaration, Com­

plaint, Petition, or Statement
302k245 Condition of Cause and Time for

Amendment
302k245(]) k. In General. Most Cited

Pleading 302 €=258(1)

302 Pleading
302Vl Amended and Supplemental Pleadings and

Repleader
302k255 Amendment of Plea or Answer

302k258 Condition of Cause and Time for
Amendment

302k258(]) k. In General. Most Cited
Cases
When leave to amend pleading is untimely requested,
trial court should determine whether movant has sat­
isfied burden of demonstrating lack of knowledge,
mistake, or inadvertence, and whether the interests
served by amendment outweigh prejudice accruing to
those opposing amendment. Rules Civ.Proc., Rule
~.

ffil Declaratory Judgment U8A €=>324

118A Declaratory Judgment
118AlII Proceedings

118AlIICP) Pleading
118Ak324 k. Amended and Supplemental

Pleadings. Most Cited Cases
Insurer did not act in bad faith or with dilatory mo­
tive in failing to seek leave to amend its complaint
earlier in proceeding, rather than waiting until after
appeal, where trial court had permitted insurer to ar­
gue and rely upon the unpled claim as basis for its
summary judgment motion. Rules Civ.Proc., Rule
lM..Jll.

ill Equity 150 €=72(1)

l2.Q Equity
150II Laches and Stale Demands

150k68 Grounds and Essentials ofBar
150k72 Prejudice from Delay in General

150k72(]) k. In General. Most Cited
Cases
Application of laches to bar action as matter of law is

occasioned by unreasonable delay resulting in dem­
onstrated prejudice, but sustained prejudice must
exceed inconvenience and expense of further litiga­
tion.

ill Declaratory Judgment U8A €=324

118A Declaratory Judgment
I I8AlII Proceedings

118AlIICP) Pleading
118Ak324 k. Amended and Supplemental

Pleadings. Most Cited Cases
Laches did not bar insurer's post-appeal amendment
of its complaint, where insurer failed to demonstrate
any prejudice other than delay and expense and delay
was partly caused by trial court's order allowing ar­
gument on unpled exclusion. Rules Civ.Proc., Rule
15(a, b).

l2l Insurance 217 €=2278(21)

217 Insurance
217)CVll Coverage--Liability Insurance

217XVII(A) In General
217k2273 Risks and Losses

217k2278 Common Exclusions
217k2278(20) Products and Com­

pleted Operations Hazards
217k2278(21) k. In General.

Most Cited Cases
(Fonnerly 217k512(1))

Exclusion in comprehensive general liability policy
of coverage for breach of warranty of fitness and
workmanlike perfonnance excluded coverage for
property damages, including lost profits, resulting
from defects in insured's work product.
*1184 Hall & Evans, Alan Epstein, Denver, for plain­
tiff-appellee.

Hugh D. Wise, III, Aspen, for defendants-appellants.

Opinion by Judge TIJRSI.

In this declaratory judgment action, defendants,
Kristi and Dean Kjeldgaard and Kathryn and Harold
Ross, appeal certain orders of the trial court and the
summary judgment entered in favor of plaintiff, Un­
ion Insurance Co. We affirm.

Underlying this action is a lawsuit filed by the defen-
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dants in which Union's insureds were found to be
liable for damages caused by their defective construc­
tion of defendants' horse stall bam and arena. Follow­
ing entry of judgment in that action, Union com­
menced this action against defendants and the insured
seeking a declaration that it was not obligated to pay
the defendants their damages.

In considering Union's request for judgment, the trial
court rejected Union's contention that its comprehen­
sive general liability insurance policy specifically
excluded coverage for liability arising from its insur­
eds' breach of contract. However, the court entered
judgment on the pleadings in favor of Union on the
basis that the policy's "work product exclusion" ap­
plied to the defendants' claims, precluding cover­
age"118S for lost profits and repair or replacement of
the barn and arena.

The defendants appealed, contending that the trial
court had erroneously relied upon the work product
exclusion when entering its judgment. This court
agreed and held that judgment should not have been
entered on the basis of an exclusion which Union had
failed to put into issue in its pleadings, even though
the policy was attached as an exhibit to Union's com­
plaint. Accordingly, that portion of the judgment
predicated upon the work product exclusion was re­
versed, and the cause was remanded to the trial court
"for further proceedings." Union Insurance Co. v.
Kieldgaard, 775 P.2d 55 CColo.App.1980).

Upon remand, the trial court granted Union's motion
to amend its complaint for declaratory judgment to
plead the work product exclusion with specificity.
Union was subsequently granted leave to amend to
plead the application of three other exclusions.

The parties filed cross-motions for summary judg­
ment, and judgment was entered in favor of Union on
the grounds that the policy exclusions excepted cov­
erage of defendants' claims. Defendants now appeal
the trial court's orders granting Union leave to amend
its complaint, as well as its entry of summary judg­
ment in favor of Union.

1.

Defendants first contend that because the law of the
case requires the trial court to enter judgment in their
favor upon remand, the trial court committed reversi-

ble error by permitting Union to amend its complaint
to plead the application of additional exclusions sub­
sequent to appeal. We disagree.

ill C.R.C.P. 15Ca) vests the trial court with broad
discretion to grant parties leave to amend their plead­
ings "where justice so requires." Eagle River Mobile
Home Park v. District Court, 647 P.2d 660
CColo.1982). That discretion to permit amendment of
pleadings exists "at any stage of the litigation." 6 C.
Wright, A. Miller & M. Kane, Federal Practice &
Procedure § 1484 (2d ed. 1990).

A trial court may grant parties leave to amend their
pleadings upon remand so long as matters already
settled by the appellate court are not relitigated. See
Smith v. Schlink, 44 Colo. 200, 99 P. 566 (1908).
Therefore, if the amended pleading does not run
counter to a mandate which explicitly or implicitly
precludes amendment, directs entry of a particular
judgment, or restricts retrial to certain issues, the
court may exercise its discretion to grant a party
leave to amend and plead additional theories of re­
covery or defense. Rogers v. Hill, 289 U.S. 582, 53
S.Ct. 731, 77 L.Ed. 1385 (19331: R.E.B., Inc. v. Ral­
ston Purina Co., 525 F.2d 749 (lOth Cir.1975); 3
Moore's Federal Practice § 15.11 (2d ed. 1991).

ill Here, the mandate issued by this court following
the previous appeal did not direct entry of judgment
in favor of the defendants, nor did the reversal of the
trial court judgment on procedural grounds preclude
amendment expressly or by implication.

Therefore, the trial court was not prohibited by the
law of the case from considering Union's motion to
amend its complaint upon remand.

II.

The defendants next contend that the trial court
abused its discretion by granting Union's motions to
amend its pleading. We disagree.

ill Leave to amend should be freely given in the ab­
sence of resulting delay, undue expense, or demon­
strable prejudice to the opposing party. C.R.C.P.
~; Eagle River Mobile Home Park, Ltd. v. Dis­
trict Court, supra.
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H1 Delay is not a consideration in this case inasmuch
as the trial court was required to declare rights of the
parties based upon its construction of the same under­
lying insurance policy. And, expense alone is not a
sufficient basis upon which to *1186 deny leave to
amend. Eagle River Mobile Home Park, Ltd. v. Dis­
trict Court, supra.

ill However, when leave to amend is untimely re­
quested, the trial court should determine whether the
movant has satisfied its burden of demonstrating lack
of knowledge, mistake, inadvertence, or other reason
for having not stated the amended claim earlier. It
should additionally consider whether the interests
served by amendment outweigh the prejudice accru­
ing to those opposing amendment. Gaubatz v. Mar­
quette Minerals. Inc.. 688 P.2d 1128
(Colo.App.1984).

ill Before this case was first appealed, the trial court
permitted Union, over defendants' objection, to argue
and rely upon the unpled exclusion as a basis for its
motion for summary judgment. Although the trial
court's judgment was subsequently reversed, it did
consider the improperly-pled exclusion amended pur­
suant to C.R.C.P. 15(b), and negated Union's obliga­
tion to move to amend its pleading pursuant to
C.R.C.P. 15(a). Under these circumstances, Union
did not act in bad faith or with dilatory motives when
it failed to state its amended claim earlier.

Moreover, the amendment arises out of the same
transaction underlying the original complaint. In light
of the policy promoting the liberal amendment of
pleadings for the purpose of determining actions on
their merits, see Varner v. District Court, 618 P.2d
1388 (Colo.1980), we conclude that the interests
served by allowing the amendment outweigh the
prejudice accruing to the Kjeldgaards.

Therefore, the trial court acted within the bounds of
discretion when it granted Union's motions to amend
its complaint.

III.

The defendants' contention that the doctrine of laches
bars Union's post-appeal amendment of its pleadings
is also without merit.

ill The doctrine of laches "contemplates an uncon­
scionable delay in asserting one's rights which works
to the defendant's prejudice or injury in relation to the
subject matter of the litigation." Lin Ron, Inc. v.
Mann's World orArts & CraOs, Inc., 624 P.2d 1343
(Colo.App.1981). Application of laches to bar an
action as a matter of law is occasioned by unreason­
able delay resulting in demonstrated prejudice,
Caldwell v. District Court, 644 P.2d 26 (Colo.1982),
but the sustained prejudice must exceed the incon­
venience and expense of further litigation. Lin Ron,
Inc. v. Mann's World ofArts & Crafts, Inc., supra.

W Here, the defendants have failed to demonstrate
any resulting prejudice from the amendment other
than the associated delay and expense. And, because
Union's delay was caused, at least in part, by the trial
court's previous order allowing the unpled exclusion,
we conclude that the trial court did not err in refrain­
ing from barring the amendment on the basis of la­
ches.

IV.

The defendants also contend that the trial court com­
mitted reversible error when it found the policy's con­
trolling exclusions to be unambiguous without de­
termining whether they conflict with the grant of
coverage. Because we conclude that the policy provi­
sions do not conflict and are unambiguous, we dis­
agree.

Union's comprehensive general liability insurance
policy protects its insureds against injury or property
damages resulting from an accident or occurrence to
which the insurance applies, subject to certain exclu­
sions. The trial court declared that three exclusions
apply to preclude Union from any liability for pay­
ment of lost profits and repair or replacement of the
bam and arena resulting from its insureds' defective
work.

The defendants, however, contend that Union's defi­
nition of the term "contract" within the policy grants
coverage for damages arising from the insured's
breach of warranty of fitness and workmanlike per­
formance by exception to the exclusion. They further
contend that this purported grant of coverage con­
flicts with the exclusions which expressly deny such
coverage, *1187 resulting in ambiguity which must
be construed against Union.
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The policy defmes the term "contract" as:

a written agreement of the following type made prior
to loss:

1. A lease of premises or side track agreement.

2. Any other contract; but only to the extent that you
have agreed to hold other parties harmless from their
liability at law for injury and property damage to
third persons.

This does not include liability under a warranty of
fitness or quality ofyour products. It also does not
include warranty that work perfonned by or for you
will be done in a workmanlike manner. (emphasis
supplied)

121 This definition plainly excludes coverage for
breach of warranty of fitness and workmanlike per­
formance. Because we cannot discern any ambiguity
upon examination of the grant of coverage and exclu­
sions, we hold the policy provisions clearly exclude
coverage for property damages arising from defects
in the insured's work product.

The language of this policy differs materially from
the language construed in Worsham Construction Co.
v. Reliance Insurance Co., 687 P.2d 988
(Colo.App.19841 and Colard v. American Family
Mutuallnsurance Co.. 709 P.2d 11 (Colo.App.19851.
The policy provisions construed in those cases con­
tained conflicting language pertaining to coverage for
damages caused by the insured's defective work, ob­
viously creating an ambiguity.

Likewise, the policy language construed in Flatiron
Paving Co. v. Great Southwest Fire Insurance Co..
812 P.2d 668 (Colo.App.1990), contains conflicting
provisions regarding coverage for damage to property
which is caused by work performed in derogation of
the insured's warranty to perform workmanlike man­
ner while in its "care, custody, and control." How­
ever, the language in Uuion's policy is distinguish­
able since it does not cover damages caused by the
insured's breach of workmanlike performance.

Therefore, because we may not rewrite plain policy
terms which do not conflict, Ohio Casualty Insurance

Co. v. Imperial Contractors, Inc.. 765 P.2d 1060
(Colo.App.19881. the trial court's construction of
Union's unambiguous policy is affirmed.

v.

The defendants finally contend that they are entitled
to lost profits and prejudgment interest. However,
because the lost profits are damages resulting from
the defective performance of Union's insureds, they,
too, are excluded. See Ohio Casualty Insurance Co.
v. Imperial Contractors, Inc., supra,

The judgment and orders of the trial court are af­
firmed.

CRISWELL and PLANK, n., concur.

Colo.App.,1991.
Union Ins. Co. v. Kjeldgaard
820 P.2d Jl83

END OF DOCUMENT
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Please read this endorsement carefully. This endorsement limits the coverage
provided by this policy.

EXCLUSION OF DAMAGES COMMENCING PRIOR
TO POLICY PERIOD

BROAD FORM EXCLUSION

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE FORM

This insurance does not apply to any "property damage" or "bodily injury" caused by an ''occurrence'', if any
such "property damage" or any such "bodily injury" "commences" in whole Dr in part prior to the f~st day of
the policy period of this Policy. This exciusion applies even if the "property damage" or ''bodily injury"
continues, is alleged to continue, or is deemed to continue during the policy period of this Policy.

All exposure to a certain condttion or reiated condttions and all damages involving or arising out of the same
produc~ category of prodUcts, completed operanon, Job site, act or even~ regardless of the frequency or
repetmon of those conditions or damages or the number of claimants shall be considered a single
lIoccurrence".

For the purposes of this Endorsement only, "commences" shall mean: (Q first occurs, is alleged to first occur
or is deemed to first occur; or (Ii) incepts, is alleged to incept or is deemed to incept; or (iii) first manifests, is
alleged to have first manifested, or is deemed to have first manifested. "Commences" is the earliest point in
time of (i), (iQ or (iii).

This insurance does not apply to any ''persoral and advertising injUry" caused by an offense, if that offense
was first committed or alleged to have been committed prior to the first day of the policy period of this Policy.
This exclusion applies even if the offense resutting or alleged to have resulted in "personal and advertising
injury" continues, is alleged to continue, or is deemed to continue during the policy period of this policy.

Repeated instances of the same or similar conduct or acts, regardiess of the frequency Dr repeution thereof,
shall be considered a single offense.

This Insurance ckies not apply t~ a claim or "suif' unless an insured has notified us of that claim or "suif'.
NoUfication of a claim or "suif' by a person who is not an insured shall not be considered noUfication for the
purposes of this Policy.

If any insured requests an insurance company, inclUding us, to defend, payor indemnify any amount or
otherwise respond to any claim or "suif' under any insurance policy incepting prior to the first day of the policy
period of this Policy, this Policy shall not apply to damages sought in that claim or "suit". The previous
sentence does not apply to the requesl for defense, payment or indemnification of any claim or "suif' to any
insurance carrier with regard to a policy which is specifically written to be excess of this Policy.
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PRE-EXISTING DAMAGE EXCLUSION

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

The following exclusion is added to paragraph 2. Exclusions of SECTION 1- COVERAGE A­
BODILY INJURY AND PROPERTY DAMAGE LIABILITY and paragraph 2. Exclusions of
SECTION 1- COVERAGE B - PERSONAL AND ADVERTISING INJURY LIABILITY:

This insurance does not apply to:

1. Any damages arising out of or related to "bodily injury" or "property damage", whether such "bodily
injury" or "property damage" is known or unknown,

(a) which first occurred prior to the inception date of this policy (or the retroactive date of this
policy, if any; whichever is earlier); or

(b) which are, or are alleged to be, in the process of occurring as of the inception date of the
policy (or the retroactive date of this policy, if any; whichever is earlier) even if the
"occurrence" continues during this policy period.

2. Any damages arising out of or related to "bodily injury" or "property damage", whether known or
unknown, which are in the process of settlement, adjustment or "suit" as of the inception date of
this policy (or the retroactive date of this policy, if any; whichever is earlier).

We shall have no duty to defend any Insured against any loss, claim, "suit", or other proceeding alleging
damages arising out of or related to "bodily injury" or "property damage" to which this endorsement
applies.

ALL OTHER TERMS AND CONDITIONS OF THE POLICY REMAIN UNCHANGED
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